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0 dr paſt made ſo great a/noifo 
in the world, tat every body was was Anxi- 
my to be informed of the merits of a 
queſtion, 10 remarkable in its nature, 
undd ſo important in its ; conſequences, 5 
_ Howeves, 1 ik 
ons refiding i in England, arid totally un. 
Kequamited with the bornis of trial in 
| Scotland, to get proper mation 1 
as to the method of, proceeding, ing, before 
"their courts. of Uw. or to procure a full 
Ind impartial. View of the general ſtate 
of the facts upon which judgment was 
to be given. This being the caſe, 1 
wrote to a friend of mine in Scotland, 


-Fho had paid great attention to the whole 
2 K B 5 pro- 


- 


4" 7 


to) 


4 proceedings of the cauſe, to inform me 
of the ſtate of the facts at iſſue betwixt 
the parties; of the forms and cuſtoms 


of Scotland in ſuch trials, and of the 


principles of law founded on by the re- 
ſpective parties. In obedience to my re- 


queſt, my friend favoured me with the 


following letter, which it is not doubted 
will be acceptable to the reader, as it will 
give him a diſtinct and impartial account 
of the origin of this great ſuit, of the 


leading facts controverted by the parties, 
and which have now received the ſolemn 
judgment of the court of ſeſſion. The 
letter 1 18 as follows. | | 


* ] do not wonder, Sir, That you ex- 
« preſs ſo ſtrong a curioſity to be inform- 


ed of the particulars of the famous 


by Douglas cauſe. It gives me pleaſure 
to be in ſome meaſure able to ſatisfy 
+ your curioſity, and therefote you may 

< take the following a account of the mat- 
6 ter, 


* 


087 : 
© ter, which I write without any byaſs 
or partiality whatever to the one ſide 
or other. 1 UP 


Vou that are e ſo well 1 with 
« the hiſtory of our country, cannot be 
< ignorant of that of the family of Dou- 
glas, which is one of the moſt ancient 
© and nobleſt in Europe, whether we 
0 conſider its long train of anceſtors, the 
© extent of their domains, the grandeur 
« of their alliances, or their courage and 7% 
« proceſs in war. It is unneceſſary to 
dip further into the hiſtory of this 
« family, than to obſerve ſome. particu- 
c lars i in their genealogy, without which, 
« one cannot form a proper view of the 
claims and titles of the reſpective com- 
« petitors in this great cauſe; the follow- 
* ing particulars therefore merit. your: 
. + obſervation. 


William the XIth Karl of Angus, 
6 and undoubted chief of this noble fa- 


„ * muly, : 


6) 7 55 


milly, was, by bis Majefty King Charley 
«4, * dignified with the title of Marquis 


* 


6 of Douglas, by letters patent; to. him, 
* and his heirs male whatever. 45 This 
Marquis of Douglas was twice married, 
6 « firſt to Margaret, daughter to Lord | 
6 « Paiſley, and ſecondly to Lady Mary 
7 Gordon, daughter of George Marquis 
« of Huntley. By his firſt wife he had | 
i ſon, Archibald] Earl of Angus, grand- 
Uther to-the late Duke of Douglas; 
nd by bis ſecond wife, another ſon, 
< William Douglas, Earl of Selkirk, 
Suh afterwards became Duke of Ha- 
1 { milton,” and was the great grand-fa- 
© ther of the preſent plaintiff Georg 
+ James, Dike of Hamilton. ” "F 0 


162 Archibald Earl of Angus firſt aha! 
f and heir W. died before His fa- 


. 


"op 
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W and, v s : Juccecded: H digi fog. 
James, who | deeame ſecond Marquis ef 


© Douglas, Ja pes Marquis f Douglas 
© was; twice: mar tried, firſt to Lady Bare 


bara Erſkine, .c laughter of Juhn Rar vf 
«Mar, by: bon he had a ſog James; 
© Farl of Angus, © young hero byr w 


© was unfortunate? N flain at the battle of 
+ Steinkirk, in the ee of Nis age, 


A 46-8? 


* Aung 1692. 


 * James Marquis & Dougles were 

= * ſecondly, Lady Mary Kerr dayghter 
0 of Robert Marquis of Lothian, by 
c whom he had a ſon, Archibald, after- 

« wards created. Duke of Douglag by 
4 Queen Anne | and a daughter, Lady | | 2 | FX 
Jane Douglas, 1 1 "RE 4 


2 * * 


The Marquis of wn des- in 
1700, leaving his. fon gy . 


{bor infaucs 5 n 


Lady Jane Dovglas v yas-univerſally 
* znowledged to be on e of the moſt 
—— women ef her age or 
country, remarkably b andiome in her 
n. liberal in her mind, and en- 

„ gaging in her manners. It was then 
„ That ſhe would prove one of 
* the happieſt: of her family, and be 
4 courted by perſons, of the firſt rank- 
But ſome ſtrange fatality. having pre- 
6 vented a moſt advantageous match tak 
c ing place betwixt her and a nobleman 
0 of the firſt rank and fortune in Scot- 
land; Lady Jane was ſo much piqued 
c with ſome private incidents i in this af 
& fair, which happened i in the? year I 721. 


© that from that time till ſhe was pretty 
« far advanced 1 in life, ſhe ſeemed reſolved 
to refuſe any other offers that might be 
*-made her. However, .it ſo happened, 
that in the month of Auguſt 1746, 
6 Lady Jane being then in the 48th year 
N "CN 
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John 8t ewart, Eſq; who afterwards be- 


0 came Sir Joke. Stewart of . =» 


3 


0 could - not approve of this ſtep, as Mr, 
« Stewiart was a younger brother, had 
neither eſtate nor profeſſion, and could 
not pretend to maintain her ſuitable to 


© her high rank. They were therefore 


« juſtly afraid, That this ſtep of her mar- 
« riage, inſtead of reconciling her bro- 
ther, the duke, to her, (for at this time 


© there was a quarrel betwixt them) it 


would have the direct contrary effect. 


Lady Jane herſelf too ſeems to have 


©been apprehenſive of this, and always 


gave that as a reaſon for her trying ſo 


* 
f 


long to conceal the marriage berwixt 


* * her and Mr. Stewart. 


«<A 


* 
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Abbe er Eh, Lid Jl E 


Gt For England, atcompanied by its. 


* Hewit (who . her in thi? ; quality 
ö a a companio 6h). with” ner two maid 
ker tants, 7/262] Walker and EH Can. 


VAL Eft own in Egg kund, y were 


tet by Mr. Stewart, from nn they 
©gtnt to Hatwich, where they em arked 
2 fbr Holland; and took up their rel 


Genc at the Hague, where they ſtaid | 


from the beginning of Stht 


t, to 


the end of December 1746. From the 
Hague they went to Utrecht, where 


they reſided till April 1747. During 
* the whole time of their lay in Holland, 


the marriage was kept a ſecret. Lally 


Jane's bad ſtate of health, was the 
* reaſon given by her for her going as 
broad, as on that account, travelling 
© and mineral waters were become neceſ- g | 


4 © fary 


(9) 
v faty for her. It appears from the proof 
in this cauſe, that foon after their ar- 
rival at the Hague; they had made ap- 
} plication to the Britiſh miniſter there to 
© obtain for Lady Jane a paſs to go to the 
© waters of Bourbon in Frarice ; but that 
© having been refuſed them, they after 
having ſtaid at Utrecht as formerly 
mentioned, ſet out for Aix-la-Chapelle, 
© where they arrived upon the g6th 
April 1747. When arrived at Aix-la- 
Chapelle, they took up their lodgings 
in the houſe of one Madame Tewir, 
* where they continued to lodge till the 
a roth of Auguſt that year that they went 
to Spaw: There they ſtaid about a fort- 
* night, when they again returned to 
Aix-la-Chapelle, and lodged in the 
bhouſe of Madame Champeniois: from 
this houfe they returned again to their 
C lodgings 


. 

* lodgings at Madame Tewis's, where 
they ſtaid till the 5th January-1748.. 
„On khat day they again changed their 
« lodgings, and went to the houſe of Ma- 
dame Scholl, where they remained till 
the end of March, and then they re- 
moved to the houſe of Madame Gil- 
0 leflen, where they continued to ſtay till 
they quitted e the 21ſt 
May 1748. 


« Tt was at Aix la Chapelle, ind ſome 
time in the month of March 1748, that 
c the marriage which formerly had been 
6 kept ſecret, was communicated to ſe- 
c  yeral perſons ; ; and the reaſon given for 
: this b by Mr. Hewit, and by others. of 


6 dle witneſſes, Was, Lady Jane“ s ad- 
r nr 


vanced pregnancy, which could not be 
a longer concealed. At this time it ap- 
1 OS | © pears 
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( 11) = 
© pears ; from the proof, That Lady Jane 
and Mr. Stewart had determined to 
leave Aix-la-Chapelle, giving as their 
© reaſon the expenſiveneſs of the place, 
© by the reſort of foreigners of all nations 


on account of the approaching congreſs, | 
© but, according to the argument of the 

« plaintiffs, they left Aix-la-Chapelle on 
© account of its not being a large enough 

place to execute the plan of impoſture 
and that they had by this time fixed 
0 upon their journey to Paris, as being 
© the propereſt place to perpetrate the 
* crime of procuring falſe children. For 
this purpoſe the plaintiffs ſet forth, 
That they gave many falſe accounts of 
the place they intended to go to after 
c they ſhould leave Aix-la-Chapelle, as 
© well as many various pretences for their 

leaving that place. Amongſt theſe the 
| C 2 prin- 


# principal were, the want of the fres 
t exerciſe of the proteſtant religion; the. 
q expenſiveneſs of the place; the want of 
the proper aſſiſtance for her delivery, 
band the deſire to conceal her marriage; 
all which, according to the plea of the 
* plaintiffs, are now proved falſe, though 
* given as reaſons at different times and 
* to different perſons, for this unſeaſon- 
able journey from Aix-la-Chapelle. 
© However this be, it is certain, that Lady 
* Jane and Mr. Stewart, did, after pro- 
e viding themſelves with a letter of cre- 
* dit ypon a banker in Paris. for 1978 
$ livres, ſet out from Aix-la-Chapelle 
* upon the 21ſt May 1746, and arrived 
bat Liege the ſame day, attended by Mrs, 
* Hewit and the two maid ſervants, Iſa- 
5 bel Walker, and Effy Caw; and that 
t they here left a man ſervant, who durſt 
* not 


61 


not * France, on account of bis be- 
$.3 ing a deſerter from the army,. 7 They : 
continued at Liege from the 21ſt till the 

aath or a th of that month, hen they 
* ſet out for Sedan in the ſtage coach, and 
arrived there upon the evening of the 
third day after their departure from 
« Liege. At Sedan they ſtopt from the 
* 27th of May till the 5th of June; and 
aon that day they ſet out from Sedan 
for Reims, likewiſe in the common f 
© ſtage coach, and arrived there after a | 

journey of three days, upon the even- | 
ing of the ſeventh of June. ' Upon | 
their arrival at Reims, they took up 
* their lodging in the houſe of one Mr. 
»Hibert, Which lodging was procured 
to them by Mr. Andrieux, wine mer⸗ 
chant there, to whom they had been 


recom- 


(14) 
6 recommended from ee. by 
© one Mr. Florentine, 


At Reims they continued till che ad 
© of July, upon which day Lady Jane, 
Mr. Stewart, and Mrs. Hewit, ſet out 
for Paris in the public voiture or ſtage= 
* coach, leaving behind them their two 
© maid ſervants, Iſabel Walker, and Effy 
© Caw; and upon the evening of the 4th 
july they arrived in Paris, and took up 
their quarters at an inn called Hotel- 
© Chaalons, kept by one Godfroy, 


0 Having thus far ſtated the facts upon 
« which much proof has been brought by 
< the reſpective parties, I ſhall act draw | 
any inferences whatever from them, but 
6 proceed to give you the defenders ac- 


© count 


/ 


Cai 
count of what happened to Lady Jane 


© and Mr. Stewart, and of the circum- 
A ſtances of his birth, as they ſtand related 
© by Mr. Stewart and Mrs. Hewit, who 
« were both examined again and again in 
this great cauſe. .'The ſubſtance of their 
© teſtimonies is as follows : © That after 
© remaining two or three days in the Ho- 


| _ © tel Chaalons, they went to another 


« houſe kept by a woman called La Brun 
© who let lodgings; and that in this houſe 
Lady Jane was brought to bed on the 
© toth July of the defendant and his 
© twin brother: That afterwards finding 
© it neceſſary to leave this houſe, they 
did, about the 19th or 20th July, take 
* lodgings in the Hotel d' Anjou kept by 

6 one Michelle, where they remained till 


* 


N. * —— 8 On 
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(6) 
they left Paris about the 3d or 4th of 
* Auguſt, That from Paris they went 


«go. the then r ama hs rake 
© benefit of freſh air; and that Lady Jane 


having recovered ſtrength, they ſet out 
for Reims upon the 14th Auguſt: That 


the defendant being a ſtrong healthy 


* child, they brought him alongſt with 
* them to Reims, where he was publicly 
« baptized in regular form: That the 
other twin having come into the world 
in a weak and ſickly condition, he was 


left at nurſe in the neighbourhood of 


paris, under the inſpection of Pierre la 
J Marre, the man-midwife, who thought 
© it neceſſary as ſoon as he was born to 
* baptize or ondoye him according to form 

« praiſed j in the like cafes by the mid- 


© wives and accoucheurs of F rance : 'That 


while 


) 2 2 9 


19 


© with cd, and miſcarried: THat Hav- 


ing femäined at Reims from Auguſt 
1748, till November 7549, they in the 
beginning of that month ſet out again 
* for Paris to bring their youngeſt child 
« Sholto from the nurſe who had the care 


+ of him: and having accordingly re- 
turned from Reims with that other 


child, they left that city on the th 
November, on their way to England, 
« and arrived in London about the end of 
December 1 749: That ſome time after 
© their arrival in England, the youngeſt 
child, who was only ondoyed by the 


« man-midwife, was formally baptized 
by a clergyman, in preſence of th& 
" counteſs of Wigtoun and others. Both 


ä the 


65 bs 

the children were preſented by them to 
2 their friends, and invariably treated by 

© them as the real iſſue of Lady Jane 
Douglas.“ This is the account which 
is given by the defendant, of the eir- 
© cumſtances attending his birth, and of 


the conduct of his patents before and 
$ after the delivery, till the time of their 
« arrival in Britain. Upon her return to 
© her own country, Lady Jane found her- 
© ſelf involved in the greateſt difficulty 
© and diſtreſs. The penſion of 300 J. 
Sterling per annum, which had been 
0 formerly paid her by her brother the 
6 Duke, was withdrawn in July 1749. 
Mr. Stewart was ſunk in debt, proſe- 
$ cuted by his creditors, and thrown into 
© jail. In this deſtitute condition there 


I | © was 


5 I 
as application made for Lady Jane 
to his late Majeſty, who was graciouſſy 
« pleaſed to beſtow on her a penſion of 
© 300 J. per annum. However, Lady 


C Jane and Mr. Stewart ſtill continued i in 
© very deplorable circumſtances. | In ſo 


: much, that when Lady Jane lived at 
6 Chelſea with Her children, the was at | 
« different times reduced to the neceſlity 
© of ſelling her cloaths and other trifling 
l effects for the ſupport. of her family 
c and her huſband Mr. Stewart, who 
© was then living within the rules of the 
King's Bench priſon i in Southwark, At 
© this time, letters appear to have paſt 
« betwixt them every day, a very great 


© number of which have been preſerved. 
© In theſeletters, there 1s the moſt lively 
picture of their diſtreſs at the time, 
as well as the ſtrongeſt affection and 

| * ſo- 


(62 


* ſplicitude for Their children, Which they” 
, e 8 wheel of as is he. n com- 


— 


« In * 17 58s * Jana 23 4 A- 
« gey with her children to Scotland, the 

« principal deſign . of Which ſeems to. 
8 have been, to endeavour a reconciliation 


« with her brother the Duke of Douglas, 


s and to learn from him the Particulars 
« of the charge exhibited againſt her, 


c which ſhe had heard by report, was her | 


8 attempting to impoſe upon his family | 
© by falſe children: the accordin gly re- 


© paired to Douglas Caftle with her chil. 
t dren, but was refuſed admittance to 
© her, brother the Duke, It appears by 
© ketters which Lady Jane wrote ſoon 
+ after this to her brother, that the diſ- 
appointment of not being allowed to 
ſee him, had thrown her into the deepeſt 
affliction; 


3 


(C 


« affliction; in ſo much, That, as ſhe her- 
< ſelf expreſſes it n one of her letters to 
the Duke, it was impoſhble for her to 
live any time with. a * of ſuch ex- 
6 Tn Sue c 


8 A Jane * time after a return 
* ed to London, leaving her children at 
Edinburgh, under the inſpection of 
d Iſabel | Walker formerly mentioned, 
* and recommended to the c care : of ſome 


| c friends. 


Kc «In Max. 175% Sholto the mw 
; win died of a fever, an event which 
. © ſegms to have thrown Lady Jane into 
© the deepeſt melancholy, and which, as 
5 ſhe ſaid, Was RS: Fg of her Oath 


70 Lady Jane came from Lali to 
6 Edinburgh ſoon. after the death of her 


* youngeſt yl in a very decayed ſtate 
of 


4 
> 


(22) 
© of health, when it appears ſhe made 
« one other vain effort to be admitted to 
the . preſence of her brother the Duke. 
In November that year, this unfortu- 
nate Lady died at Edinburgh in a moſt 
6 wretched apartment, where ſhe had 


. © Jodged for ſome time before, deſtitute, 
not only of every thing fuitable to her 
* high rank, but even unprovided with 
© the common neceſſaries of life. 5 A 
few days before her death, though then 
reduced to the laſt extremity with pain, 
« the took the Sacrament in one of the 
« churches of the city of Edinburgh. 
© Upon the very day ſhe expired, or the day 


© hefore, ſhe called the defendant, her only 
« ſurviving ſon, to her bed ſide, and there 


© having ſolemnly bleſſed him, and hav- 
© ing expreſſed the warmeſt anxiety and. 
c concern for his welfare, ſhe recom- 

© mended 


(23) 

c mended him to God as ber ſon, in the 
moſt tender and pathetic manner. Thus 
died Lady Jane Douglas. It is not 
certain as yet, what character ſhe will 
© bear in future times. If the plea of 
_ © the plaintiffs ſhall be ſuſtained, this 
will repreſent her as one of the moſt 
abandoned of the human race; and if 
the defendant prevails in this ſuit, it 
is probable, That moſt people will hold 
© her to have been one of the beſt and 
© moſt diſtreſſed of her ſex; equally an 
© example of patience and of fortitude, 
© under the cruel perſecution of calumny 
* and reproach, and one of the moſt laſt- 
ing pictures of afflicted ſuffering and 


© injured innocence, 


© Soon after the death of Lady Jane, 
: Lady Schaw, who had been an intimate | 
friend of hers, moved with a generous 


| com- 


compaſſion for the unhappy ſtate of the 
« defendant, then an infant, left deſtixute 
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(a) 


© by his mother, took him under - ket 
protection, and ſupported and educated 
him while the lived. Upon her death, 
a noble Lord, whoſe' manners adorn 


© his rank, took him under his care, and 
continued the ſame friendly affiftance | 


* which my Schaw had ſhown towards | 
6 him. 


eIn the 1759, Mr. Stewart ſucceeded 
© to the eſtate and the titles of his bro- 
© ther Sir George Stewart, of Grand- 
* tully. The firſt act of Sir John's ad- 
© miniſtration, was granting a bond of 
© proviſion for upwards of 25001. «© to | 
ee the defendant his ſon, by * Jane 
E « Douglas.” 


„Mean- 


625 
a Meanwhile, the Duke of Dou glas 
continued obſtinate in his refuſing to 
1 acknowledge the defendant as his ne- 
« phew: for this obſtinacy, on the part | 
* of the Duke, different reaſons are given 
© by the different parties. According to 


© the defendant, it was owing to a train 
«<a impoſition practiſed upon the Duke 
by intereſted men, to procure ſettlements 
© in favour of the Duke of Hamilton ; 
_ © whereas the plaintiffs ſet forth, That it 
© was owing to his full conviction of the 
© impoſture attempted to be brought 'in 
upon his noble family. However that 
© be, in the year 1754, the Duke of 
Douglas executed a ſettlement of his 
© whole real eſtate upon the Duke of 
Hamilton, failing heirs of his own 
body: And in the 1757, he executed a 
© ſecond deed, in favours of the ſame 
6 ſeries of heirs, in which he declared it 

be to 


(86) 


* to be his intention, That the ſon of his 
© ſiſter. ſhould i in no event ſucceed to his 
« eftate, The. Duke of Douglas . had, 
during the far greater part of his life, 
* ſo entirely withdrawn himſelf from the 


world, and had lived in ſuch conſtant 


retirement at his caſtle at Douglas, That 
© there was little reaſon to expect he 


would ever think of marriage, though 


© his entering into that ſtate of life was 


© an event much wiſhed for by every. 


« friend* of his family. However, the 


Duke diſappointed the public expecta- 


© tions; for in the year 1758, he entered 
into a marriage with the preſent Dut- 
© cheſs, which, by what followed, ſeems 
© to have been an event highly favourable 

© to this defendant. The Dutcheſs ſeems 
immediately to have eſpouſed his cauſe, 


© with all that warmth which is natural 


© to 


2 
to thoſe that think they act upon the 
© ſide of truth and humanity, But, per- 
. haps; her Grace was rather too eager 

© and keen in endeavouring to alter the 
a ſentiments of the Duke of r 

vith reſpect to the birth of the defen- 
c dant, | whether theſe ſentiments were 
the effect of impoſition, or of real 
© conviction upon his part: Which ever of 
© theſe was the truth, it is certain, That 
the Duke and Dutcheſs quarrelled upon. 
this point; and that their quarrel gave 
© riſe to a ſeparation betwixt them. But 
© this did not continue long , the Duke and 
© his Dutcheſs were ſoon by the 1:2" | 
a tion of ſome friends brought together, | 


: and ctectually reconciled toone another. 


In the year 1759, being immediately 
after this reconciliation had taken place, 
the Duke entered into what is called in 

E 2 © our 
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« our law, a poſi-nuptial contia of mar- 
c riage with the Dutcheſs, wherein fail- 
* ing iſſue of his own body, and in caſe he 
6 ſhould not thereafter appoint any other 
c heir, he deviſes his whole dukedom of 
: Douglas to his own nearef heirs and | 
n whatſoever, without making any 


* exception as to the ſon of his ſiſter Lady 
5 Jane. 


: Upon the 5th 8 1760, the 
, Duke revoked and cancelled the ſettle- 
© ments 1754 and 1757, whereby his 
© eftates ſtood deviſed to the family of 
« Hamilton. In ſummer 1761, the Duke 
© of Douglas was ſeized with a diſtemper, 
© which in the opinion of his phyſicians 


* would quickly prove mortal. The 
6 Duke was of the ſame opinion himſelf; 
© and therefore on the 11th July 1 7615 

8 « when 


(29) 

© when he was drawing near his end, he 

executed an entail of his whole eſtate, 
ian favours of the heirs whatſoever of 
* the. body f his father James Marquis of. 
« Douglas, remainder to Lord Douglas 
Hamilton, brother to the preſent Duke 
© of Hamilton, &c. &c. And of the 
* ſame date, the Duke executed another 
« deed, ſetting forth, That as in the event 
© of his death without heirs of his body, 
© Archibald Douglas, alias Stewart, a 
© minor, and ſon of the deceaſt Lady Jane 
© Douglas his ſiſter, would ſucceed to 
© him in his dukedom of Douglas, he 
© therefore by that deed, appoints the 
« Dutcheſs of Douglas, the Duke of 
« Queenſbury, and ſeveral other noble 
© and honourable perſons to be his tutors 
and guardians, 


* Upon 


* 88 
Ne 
* 
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G Upon the Duke's death *, which hap- 
0 pened ten days after his executing the 


c laſt mentioned deed, the defendant? 8 ths" 
tors proceeded without delay to veſt kim 
in the feudal right of the eſtate of 
«Douglas; by getting him ſerved heir of 
* entail and Proviſion to his uncle: And 


in order to wipe away any doubts which 
© might remain concerning his birth, it 
vas thought proper to enter into a fuller 
© proof of it than is uſual on ſuch occa- 
« fions ; ' accordingly ſuch witneſſes as 
6 were in and about Edinburgh at the 
* time, and had acceſs to know any thing 
8 concerning Lady Jane's ſituation when 
: abroad, were called to give evidence be- 
: fore the jury, upon; whoſe. verdict it 
© was to depend, whether the defendant | 
© ſhould be ſerved heir or not? And as 
the Duke of Hamilton had alſo taken 


E $3 July 1761. 5 


© out 


1 | 

© out brieves from His Majeſty's Chan- 
© cery, for being ſerved Heir male to the 
© late Duke of Douglas, the examina- 
© tion of theſe witneſſes was attended by 


council for Duke Hamilton. The proof 
brought on the part of the defendant, 
© or claimant, as he was then called, ap- 
6 peared ſo ſatisfactory to the jury, that 
they immediately ſerved him heir to the 
* Duke of Douglas, or in other words, 
g they found by their verdict, that he was 
< the ſon of Lady Jane, 


The evidence produced to the | jury, 
* and upon which they returned the above 
© verdict, finding the claim proved, con- 
« ſiſted of the following particulars, 1ſt, 
The depoſitions of ſeveral witneſſes, 
That Lady Jane appeared to them to be 
© with child while at Aix-la-Chapelle 
and other places. 2dly. The direct and 
© politive 


n 
D 
r 


** 
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6 poſitive teſtimony of Mrs. Hewit (for- 
© merly mentioned) to the actual delivery 
at Paris upon 10 July 1748. gdly, The 
6 depoſitions of other witneſſes with re- 
© card to the claimant's being owned and 
© acknowledged by Lady Jane and Sir 


John Stewart to be their child, and the 


© babite and repute of the country. 4thly, 
© A variety of letters which had paſt be- 
© wixt Sir John - Stewart, Lady Jane 
© Douglas, Mrs. Hewit and others re- 
« ſpecting the claimant's birth. Sthly, 
Four letters ſaid to have been written 
c by Pierre La Marre, who, according to 
the defendant's account, was the accou- 
« cheur to the delivery of Lady Jane; and. 
© whach, as the plaintiffs aſſert, were pre- 


« ſented to the jury as ſo many true and 
c genuine letters ; but which, according 
© to their plea, are inconteſtably proved 

| «to 
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to have been forged arid fabricktnd by 
Sir John Stezpart himſelf, for the ſpe- 
© cial purpoſe of ſupporting his falfe a- 
c ſertion, That thefe children were the 
genuine offspring of * Jane Dop- 
“glas. 


« Soon after this verdict in favours of 
© the new defendant, he completed his 
© title by a charter from the crown, and 
© was put in poſſeſſion of the eſtate as 
© heir of his uncle the Duke of Douglas! 


© Actions were afterwards taifed at the 
e inſtance of the Duke of Hamilton, and 
© of Douglas Earl of Selkirk, for de- 
© caring their rights to certain parts of 
e the family eſtate, which the Duke maiti- 
© tained were limited to heirs male by a 
© deed in the 1630. And which the Earl 
„ affirmed were deſcendable- to him in 
F | virtue 


(34). 
virtue of a deed executed i in the 1699. 
6 Notwithſtanding theſe diſputes about 
© the property of this great eſtate, Mr. 
© Douglas the defendant was by the court 
© of ſeſſion maintained in poſſeſſion there- 
© of; and their lordſhips afterwards pro=- 
© nounced judgment in his favours, 
© againſt both the noble purſuers. | 


Soon after this judgment given by 
© the court of ſeſſion in favours of the 
© defendant, the preſent action, to prove 
© the defendant not the ſon of Lady Jane 


© Douglas, took its riſe. 


© It appears that the guardians of the 

© noble plaintiff the Duke of Hamilton 
© were by no means ſatisfied with the. 
© proof as it ſtands in the defendant's ſer- 
vice, and that they had reſolved to in- 
6 veſtigate 


(35) 
© yeſtigate the matter to the bottom, in 
order to diſcover whether it was an im 
© poſition or not : Their motive for this 
c inquiry they have all along ſet forth, 
© to have been their duty to their ward, 
and their only object in it their diſ- 
c covery of truth. In this view it Was, a8 
the plaintiffs ſet forth, that they au- 
thoriſed Mr. Andrew Stewart, one of 
their own number, to repair to Paris, 
_ © there to make a full diſcovery whether 

« the delivery was real or fictitious. Mr. 
gte wart went to France in Auguſt 1762 ; 
© where, after employing a good deal of 
© time in making his enquiries, he com- 
© municated them to the other guardians 
of the Duke of Hamilton in Scotland: 
The reſult of which enquiries, accord- 
ing to the plaintiffs, was, that the 
© whole ſtory of the pretended delivery, 
F 2 aa 
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bas it is ſet forth in the ſervite, vis ah. 
F abſolute fiction: that there were no 
Much perſons exiſting at Paris in the 
F year I 748, as Pier-Ta- Marre, the ſup- 
poſec d accoucheur, « or Madame La Brune, 
*the 1 woman in whoſe houſe it was pre- 
# tended Lady Jane had been delivered. 
+ That at the time when, by the proof in 
b the ſervice, Lady Jane was ſuppoſed to 
$ have been confined to bed after ber de. 
t Iruery in the houſe of this Madame La 
Brune, the was reſiding in another 
t houſe in Paris in perfect health; and 
k that the four letters produced and re- 
t ferred to in the ſervice, as having been 
t written by Pier La Marre, the man- 
f midwife, who had delivered Lady Jane, 
t wers not the work of a Frenchman, but 
t had been fabricated by a Briti 1% perſon, 
Jpon this account of the diſcoveries 


63 
made by Mr. Stewart in Paris, Gres 
ſeparate actions of reduction of the de- 
_ *-fendant's ſervice were inſtituted; and 
+ afterwards by the court of ſeſſion con- 
joined; one at the inflance of the Duke 
«.of Hamilton, another at the inſtance of 
Lord Douglas Hamilton, founded upon 
< the Duke of Douglas's entail of the 
17th July 1761; and a third at the 
* inſtance : of Sir Hugh Dalrymple of 
£ Northberwick; baronet, one of the 
many heirs of line, n the de- 

* fendant to be fet aſide. 


In order that you may underſtand the 
forms eſtabliſhed in Scotland with re- 
+ ſpec to the reduction of ſervices, it 18 
$ neceſſary for me to premiſe the follow- 
* 1ng obſervations. By the ancient law 
of Frotland, as well as by the law of 

| | 4 Eng- 


Io 
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© England to this day, every queſtion / 
© property was tried by juries. But after 
4 the inſtitution of the court of ſeſſion, or 

college of juſtice, by king James V, of 

Scotland, the practice of jury-trials in 
© civil matters ſoon went into total diſ- 
© uſe, excepting only in ſome caſes of 
trial proceeding upon what are called 
© not pleadable briewes, ſo called becauſe 
| © they may proceed without a contra- 
© diffor; amongſt which the moſt re- 
c markable is the brieve of Mortanceſtry, 
© which is the king's warrant iſſuing from 


© his chancery to the judge ordinary of 


© the place, deſiring him to enquire by a 
jury of probre ac fideles homines patriæ, 
© into certain points mentioned in the 
+ brieve, amongſt which the principal is, 
Whether the perſon claiming to be heir 
© to the defendant is really ſo connected 

I with 
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© with him or not? and to report their 
© verdidt into the chancery alongſt with 
© the brieve. | 


© The procedure of ſuch ſervices pro- 

* ceeding upon brieves, is often very looſe 
© and uncertain, and often liable to error 
© and miſtake. The law therefore has 
* wiſely appointed a remedy for wilful 
© wrongs or errors committed by the jury 
© upon ſuch ſervices. The ancient re- 
© medy provided by the law of Scotland 
© was a new trial of the ſame fact by a 
grand inqueſt or jury conſiſting of 
* forty-five men, called an inquęſt of 
© error. But the prefent method of re- 
viewing the verdicts of juries is by 
© actions of reduction before the court of 
< ſefſfon, who being in this reſpect come 
© in place of the grand inqueſt or jury, 
are 


tay 


« what would be binding upon a jury im 
© like circumſtances; or, in other words, 
© they are to confider the whole of the 


d evidence brought both: by the: plaintiff | 


and defendant, and to: pronounce their 
© verdift accordingly. If the court of 
© ſeſſion ſhall ſuſtain the reaſons of reduc- 
tion, then the plaintiffs prevail in their 
© ſuit. If they ſhall afſvilzie the defen- 
« dant, ſuch judgment maintains him in 
© his. poſſeſſion. upon the verdict of the 


jury, and finds ſuch fo be ſufficient ævi- 


* Jence. 


From theſe principles it ſeems to fol- 
© Jow, that the onus probandi does not lie 


©£ wholly upon the plaintiff, as in com- 


© mon caſes, but that it lies mutually 
upon both the plaintiff and the defen- 


6 dant.” 
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a PER The plaintiff may, if he pleaſes, 
: bring further evidence to ſupport the 
6 * fallchood and inſufciency of the ver- 
0 dict; 7 and if the defendant thinks he 
0 cannot reſt ſafely upon the proof in the 
6 * fervice, he may bring what other proof 
he can to. maintain its ſufficiency and 
truth. 


- 


"4s What i have now ſaid will, f hope, 
c ſufficiently explain to you the forms of 
c our procedure in the caſe of reductions 
of ſervices, and preverit you from being 

« perplexed with any detached accounts 
. of the proceedings throughout this 

great trial, the riſe, origin, and progreſs 
« of which L have ſtated ſo minutely. 


41 mull now come to an l which 


a has made a great figure in the preſent 
G. | fats 
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© ſuit, and that is the proceſs ex plaiite 
brought by Mr. Andrew Stewart when 
in Paris, in December 1762, before the 
* Criminelle Chambre of the parliament 
5 there ; accuſing Sir John Stewart and 
Mrs. Hewit of the crime of partus 
« ſuppoſitio, or procuring falſe children 


© when in France, 


This action, which is commonly 
known by the name of the Tournelle 
| © proceſs, was brou ght before the parlia- 
ment of Paris ſoon after the commence- 
ment of the other actions at the inſtance 
© of the plaintiffs before the courts here. 
© This being the caſe, and as Sir John 
Stewart and Mrs. Hewit were both 
© then living at home in Scotland, the 
defendant has all along complained, 
That the ſole intention of it was to pre- 


© poſleſs 
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© poſſeſs and influence the witneſſes by 
lan ex parte examination upon oath, 
© as well as to create a general and unfair 
« prejudice againſt him in France, That 
© by the rules of the proceedings in the 
6 Tournelle,” the proofs adduced and writ- 
$ ings exbibited in the cauſe were kept 
£ ſecret from the defendant, by which 
means the plaintiffs reaped all the ad- 
vantage of the information obtained by 
© that procels, while the defendant was 

kept totally in the dark, as to every 
© thing that paſt. That the witneſſes, 
? by having been examined in the Tour- 
6 nelle, had contracted a prejt judice in fa- 
$ your of the plaintiffs ſtory, and that 
a by having been once ſworn there, with- 
* out being croſs examined by the de- 
f fendant, they were fixed down to ſwear 


f again in the ſame manger that they had 
8 2 for- 
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formerly done, when they! ſhould come ö 
i... be examined by authority of the 5 
* courts of law in Scotland. And the 
* defendant further complained, That by 
b this criminal ſuit 8 being commenced i in 
« France againſt Sir John Stewart his fa- 
. * ther, Sir John Was thereby prevented 
1 from going to France, in order to aſſiſt 
thoſe employed on the part of the de- 
0 « Fendant, in diſcovering the perſons and 
places which both parties were in ſearch 
* of; and laſtly, the defendant complained 
« of this Tournelle proceſs, : as being there= 
0 by deprived of the aid of the police 
« of Paris, while the plaintiffs enjoyed 
6 that advantage, and becauſe it give riſe 
© to the publication of what is called i in 
= France a Monitoirey and which the de- 
« fendant holds to have been a moſt un- 
0 fair method of obtaining evidence in 
c this cauſe. That : as no corpus delicti 


* ; 


6 . P | | ; C ap; 
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appeared, and : as the object of the en- 
5 quiry was whether a crime hal been 
c truly oommitied or not 7 nothing could 
be more groſs and ſubverſive of juſtice, 
8 „than to begin che ſuit with publiſhing 
© to the world a minute detail of facts 
C and circumſtances, charging the crime 
as already committed, and poſitively 
aſſerting 1n expreſs terms, That the 
. three perſons accuſed, and therein par- 
c * ticularly deferi bed (althou gh not named) 
* were guilty of the crime of partus up- 
0 « poſ tio. To theſe objections, on the 
ö part of the defendant againſt the plan- 
a tiffs conduct in bringing the ſuit before 
é * the parliament of Paris, and of the 
* hardſhips he has ſuffered in conſequence 
« of that action, the plaintiffs gave in 
0 long and particular anſwers, which it 
21 18 impoſſible for me to find room here 
; to | FePERs or win, as an impartial 


b 
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* man, willing to do juſhce to every 
ſide, I cannot omit mentioning to you. 
And in the firſt place, I muſt obſerve, 
That as both the court of ſeſſion and 
the houſe of Peers have in fo far con- 
c demned that action before the Tournelle, 
as to order the plaintes to be with- 
© drawn, and have admitted the witneſ⸗ 
< ſes examined before the parliament of 
6 Paris, only cum nota, as we expreſs it, 
6 reſerving all oby ections to their credi- 
6 bility, it would appear now, That the 
« plaintiffs did at leaſt commit an error 
in bringing chat action before the par- 
6 liament of Paris. However, in juſti- 
« fication of themſelves, the Plaintiffs 
« ſet forth, That they brought this ac- 
tion in conſequence of the advice of 
0 ſome of the moſt eminent lawyers i in 
France, whoſe original ſigned opinion 
'F 18 in a procels, and in conſequence too of 
the 


(4) 

© the opinion of ſome of the moſt emi- 
nent lawyers in Britain, who all con- 
«* curred in opinion, That as ſuppoſitio 
* partus was in its nature criminal, and 
gave ground for a criminal action, it 
© was competent to bring ſuch action in 
© France, as by the general rules of law 
6 a crime ought to be tried in the country 
© where it is committed. And that theſe 
© lawyers were further of opinion, That 

© as the action was clearly competent, ſo 
s it was in the ſituation of matters at 
that time highly expedient, 


* As to the motives of the plaintiffs 


for bringing this action, the principal 
5 ſeerhs to have been an apprehenſion, 
That by the death of witneſſes and other 
actions, a proof of the facts they had 
© aſſerted, if too long delayed, might be- 
come impoſſible; and that if any of the 

| 6 wit= 


| 0 Fe: 
< FIRED ſhould happen to die aftes 
© being examined before the parliament 
© of Paris, and before cheir examination 
upon tlie court of ſeſſions warrant, their 
+ depoſitions emitted before the parlia- 
© tnent of Paris might be here admitted 
< ag evidence, though not of the ſame 
0 weight as if it had been taken accord- 
41 ing to the laws and cuſtoms of Scotland. 
And farther, the plaintiff $ acknow- 
6 ledged as a motive for bringing this 
« Tournelle proceſs, that they were appre« | 


« henſive, that the perſons guilty of ſup- 

« poſing children would not ſeruple to 
try any means either of gaining, put- 
ting out of the way, or perverting evi- 
« dence, in order to cover cheir guilt. 


In anſwer to the particular complaints 

* of the bardſhips which the defendant 
6 fays be has incurred from that proceſs, 
c che 
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the plaintiffs. argued, That it was in 
© yain for the-defendant to alledge, That 
© he was prejudiced by. the witneſſes 
© being rendered partial to one fide, or 
© fixed down to tell the ſame ſtory again 
© upon oath as they had done before. 
© That the imagination of a witneſs being 
rendered ſuſpicious by having been exa- 
© mined formerly on the ſame facts, is 
© a thing unknown by the law or practice 
© of any nation upon earth. That more 
6 particularly in Scotland, a witneſs after 
© having been examined in the criminal 
court, may be examined in the civil 
© court upon the ſame facts which he had 
© formerly ſwore to; and that in England, 
© it happens every day that witneſſes are 
© examined before the King's Bench, 
upon the ſame facts they have ſwore to 
0 before the court of Chancery, and be- 
© fore the petit jury, upon the ſame facts 

H they 


=. 

£ they have ſwore to before the grand 
© jury. That the method of examination 
; before the Tournelle of Paris, was by 
© no means liable to the objection ſtated 
© by the defendant, in reſpect the wit- 
neſſes were examined by a diſintereſted 
and impartial judge to whom the plain- 
© tiffs had no more acceſs than the de- 
* fendant. That if the plaintiffs had 
© had any deſign to uſe improper means 
© to influence the witneſſes, not ſuch a 
© trial as that complained of would have 
© been the means, but private offers to 
© the witneſſes themſelves. That the ob- 
« jection ſtated by the defendant of his 
© being denied the aids of police is not 
true in fact, for it appears by the proofs 


in this cauſe, That the defendant had 


aas full acceſs to theſe aids as the plain- 
© tiffs had. 


* With 
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With regard to the objection ſtated 
* by the defendant, That it was chis 
proceſs before the Tournelle, which pre- 
, vented Sir John Stewart from going to 
© France, to aſſiſt him in his diſcoveries, | 
it is ſurpriſing it ſhould have ever been 
< infiſted on by the defendant, ſince it is 
clear, that this apprehenſion upon the 
part of Sir John, of the conſequence 
of his going into France, is one of the : 
© ſtrongeſt preſumptions of the falſehood 
c of the ſtory told by him: For upon the 
© ſuppoſition of the truth of the birth, 
it was impoſſible but that Sir John muſt | 
© have been able to point out /ome per- 
© ſons, or to aſcertain ſome circumſtances 


© which would infallibly have evinced his 


_ © veracity to the utter confuſion of his 
opponents. And that if Sir John could 
point out no perſon or circumſtance. 

#2 3 © that 
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« that could ferve to afoertaka the truth 
« of the birth, his going abroad was of 
no importance, and confequently the 
© gbjeftion made to the Tournelle procefs 
upon pretence of its having prevented 
© him, is in either view entirely ground- 


« leſs. 


© That as to the defendant's complaint 

© of the diſadvantages ſuſtained by him 
6 © from the publication of the monitoire, 
c they are entirely groundleſs. The 
« publication of a monitoire was no inno- 
vation introduced for the ſpecial pur- 
« poſe of diſtreſſing this defendant, and 
© rearing up evidence againſt him, as he 
© would repreſent, but was exactly agree- i 
able to the laws of France, and the con- 
© ſtant eſtabliſned method of procedure in 
* that 
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© that country, hereby the judges ha ve 
© the power of ordering a manitoire to be 
ijſſued when the nature of the caſe ſeems 
© to reguare it. That when the nature of 
A moniteirs is rightly underſtood, it will 
© rather appear that witneſſes procured 
«© by this means are much more above 
* ſuſpicion than thoſe procured in the 
ordinary Way, by private enquiry made 
* by the parties. In this laſt caſe there 
may be cauſe to ſuſpect that witneſſes 
may be influenced by improper means 
to come and give evidence, but there 
© cannot be the ſmalleſt ground for ap- 
prehenſion that an injunction, under a 
penalty to every perſon to come and 
tell the truth, ſhould induce any per- 
© ſon to come and tell a falſehood. That 
© as the. monitoire offers no reward, the 
only motives by which the witneſſes 

* who 
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© who appear in conſequence of it can be 
© ſuppoſed to be actuated, are thoſe beſt 
© of -motives, a ſenſe of duty, and an | 
© obedience to the lawful commands of 
© their ſaperiors. That fewer bad conſe- 
c. quences are to be apprehended from the 
c publication of a monitoire, than what 
© may ſeem to follow a practice extremely 
7 common in this country, that of pub- 
© iſhing advertiſements in the newſpapers 
concerning facts of which information 
is wanted, and that often under à re- 
© ward to the informer. In this caſe it 
is not difficult to ſuppoſe that perſons 
© may be prevailed on by the hopes of a 
«© reward, to pretend to the knowledge of 
facts of which they know nothing: but 
it is impoſſible to figure a temptation 
* which any man can have to give infor- 
mation againſt a perſon not ſo much as 
FTT 
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c named, without any hopes of a reward, 
and when he knows that his informa- 


« tion is not even to be communicated to 


the perſon in whoſe favour it may turn 


cout. 


This much for the Tournelle proceſs, 
© the proceedings in which have made ſo 
great a noiſe in this country, and which 
for a conſiderable time put a ſtop to the 
going out of a proof upon the autho- 
« rity of the court of ſeſſion, However, 
© the way being at laſt cleared by the 
© diſcuſſion of ſeveral queſtions concern- 
ing this Tournelle proceſs, the plaintiffs 
cat laſt obtained what we call an act and 
© commiſſion to be executed in France and 
© other places abroad, whereby they were 
* allowed to prove the particular conde- 
* ſcendance or ſpecification of facts which 

« they 


(36) 

e they offered to prove, together with all 
s other facts and circumſtances which 
© they might think material to the iſſue: 
The defendant being alſo upon the ſame 
© authority allowed to bring ſuch further 
evidence as he ſhould think neceſſary in 
© ſupport of his claim. This happened 
in July 1763; and in July 1765 the 
« proofs were reported to che court of 
« ſeflion, in bulk exceeding any thing of 
©the kind that ever appeared in the 
© courſe of judicial procedure: each of 
© the parties proofs ſo reported having 
© turned out to be above a thouſand 
© quarto pages in print. The proof 
© brought by the defendant conſiſts of 
three capital parts; iſt, Of what re- 

© lates to the period prior to the 10th 
July 1748, being the day upon which 
the defendant maintains Lady Jane was 
4 delivered 
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C delivered of him and his twin. brother, 
c ſince deceaſt; and more particularly 
i « conſiſts of the proof brought of Lady 


5 * Jane? s pregnancy by the teſtimonies of 


© her own domeſtics, and of numbers of 
people who had ſeen her frequently at 
© Aix-la-Chapelle, Reims, and other 
© places previous to her going to Paris, 
ad, The proof of the birth itſelf, under 
© which head is collected together all that 
© has been ſaid, written, or depoſed to, 
relative thereto, by Sir 7%n Stewart, 
* Lady Fane, and Mrs. Hewit, the only 
, perſons who pretended to know any of 
© the circumſtances immediately concern- 
ing the birth. 3d, The proof brought 
of Lady Jane's reconvaleſcence or ſeem- 


ing recovery after the roth of July, be- 
© ing the time of the birth, according to 
© the defendant. And beſides theſe facts 

I © which 


(33) 


which have a direct tendency i to prove 
the defendant to be the ſon of Lady 
( Fai Dou glas, innumerable other Cir= 
© enmſtances were inſiſted upon by the de- 
©fendant's council in their pleadings at 
© the bar, all tending to the ſame point. 
© On the other hand, the plaintiffs have 
©in their pleadings and memorial on this 
c ſubjeR, arraigned their proofs i in the 
« following order, principally, iſt, They 
c maintain that Lady Jane was not de- 
0 livered upon the 10th of July I 748, 
© by evidence ariſing from the contents 
oc of various letters written by Sir John 
* Stewart and Mrs. Hewit upon the Toth, 


© I1th, and 22d July 1748. ad, That 
0 Lady Jane Douglas was not delivered 
e the houſe of a Madame La Brune, 
© nor in the preſence of a Madame La 
, Brune and her daughter; ; under which 


© head 


TW? 

« head they bring various circumſtanees 
© to ſhow that no ſuch perſons as the 
Madame La Brune in queſtion, or her 
daughter, ever exiſted. 3d, That Lady 
Jane Douglas could not have been de- 
]ivered either upon the roth of July, or 
in the houſe of a Madame La Brune, 
<| becauſe, that upon that date, and during 
« ſeveral days preceding and ſubſequent 
to the roth July, Lady Jane Douglas, 
with her huſband and Mrs. Hewit, re- 
ſided at the Hotel de Chaalons, kept by 
c Monſ. Godefroi, where it is acknow- 
ledged ſhe was not delivered : And this 
« alib: the plaintiffs aſſert to be clearly 


proved by the teſtimony of Monſ. and 
6 Madame Godefroi, as well as by « certain 
g books kept by them called the livre 
: Pe pence, and livre hgeur. Athly, The 
« plaintiffs ſet forth, that the falſchood 
I 2 "lf 


(6) 

© of the delivery in the houſe of a Ma- 
| © dame La Brune upon the 10th July, is 
© alſo proved by Lady Jane's fituation 

© upon her arrival at the houſe of Ma- 
© dame Michelle, and by the incidents 
© which happened during her continu- 
© ance there. 5thly, Is ſtated the evi- 
© dence of impoſture ariſing from the 
© ſtudied concealment and myſtery at 
Paris in July 1748, when Sir Johm and 
© Lady Jane, with their confident Mrs. 
« Hewit, carried with them from Paris 
* to Riems one child; and from their re- 
b petition of the ſame concealment and 
myſtery, upon their return to Paris in 
November 1749, when the ſame three 
perſons brought from Paris to Reims a 
* ſecond child. Laſtly, the plaintiffs 
bring a proof, that at Paris, in the 


month 


( 6x.) 


parents, of the name of Miguian; and 
© that in the month of November 1749, 
another male child, born in the year 
* 1748, was carried off from his parents, 
« of the name of Sanry : That both theſe 
© children were under falſe pretences 
carried off from their parents by Britiſh 
« perſons then at Paris, and that theſe 
* Britiſh perſons were Sir John Stewart, 
Lady Jane Douglas, and Mrs. Hewit. 


... * Theſe, together with a moſt critical 
© examination of the defendant's proof 
of Lady Jane's pregnancy, and a con- 
< trary-proof brought to redargue it, and 
the proof of the non-exiflence of the 
Pier La Marre, who the defendant 
* affirms to have been the accoucheur, 


© with 


7 8 81 3 


with à _ of his * of the lets 
« ters àttribut ed" to him, and of certain 
* falſchobods which, as the plaintiffs afſert; 
have been declared and fwore to by Sir 


C John Stewwart, Mrs. Hewit, and Jabel 


«© Walker, make the whole of the proofs 


C offered by the * to diſprove 


0 this birth. 


© Since I have mentioned Sir John 
© Stewart's declaration, it may be neceſ- 


« ſary to inform you, that this examina= 


tion proceeded in December 1762, when 


© the court of ſeſſion iſſued a warrant 


© againſt Sir John Stewart, upon a peti- 
© tion for that purpoſe by the plaintiffs, 


© to have him examined in preſence - of 
© the court, upon the ſeveral particulars 
© concerning this birth. Sir John was 
« accordingly examined, though not put 

© upon 


(63) 


c upon oath at this time (as he was after- 
c wards) for three. wwhole days, the queſ- 
tions being all ſtated to him in writing 
on account of his deafneſs. . t Imme- 
* diately upon this declaration being fi 
6 niſhed, it was ſealed up by the court to 
© ie in retentis, to be afterwards opened 
© and made a circumſtance of evidence if 
© the court ſhould ſee cauſe. Accord- 
ingly in the ſummer ſeſſion 176 5, upon 
ta petition by the plaintiff s for that pur- 

© poſe, the court of lion ordered the 
< ſeal to be taken off, and Sir John's de- 
* claration to be made a part of the evi- 
C dence. In that declaration, which re- 
g lates chiefly to the critical period of 
_ £ July: 1748, Sir John gives a minute 
<. account where he and Lady Jane reſided 
+ while at Paris in July 1748, with an 
« account of the delivery, the houſe where 


6 It 


— a yn 


— — 


60 


it happened, and the perſons preſent 3 
together with an account of Pier La 


$ Marre the accoucheur, his firſt acquain- 
© tance with him, which he ſays was at 
Liege in the 1721; the occaſion and 
manner of his employing him, which 
3 he ſays was owing to an accidental 
meeting with him upon the ſtreets of 
c Paris, where La Marre told him he had 
come upon an affair en epinenſe, and of 
x his intercourſe with him ſubſequent to 
© the time of delivery. In this declara- 
tion Sir John further gives an account 
© of the manner in which the two chil- 
* dren were nurſed, and what happened 
to theſe children during the period im- 
* mediately ſubſequent to their birth. In 
© one and all of which particulars the 
« plaintiffs ſet forth Sir John has been 
guilty of falſchood, or that where the 
8 falſe- 


665 5 
falſehoods do not appear, the ſtory told 
© by him is ſo incredible that — | 
8 all belief. 1 4 > 14 73. dale” 31 Db lt 


E tO IONS Dit ff eee ee ee 

I have thus, Sir, not without a good 
deal of trouble and pains, given -you 
© what L take to be a fair'and impartial | 
view of this cauſe,” ſo far at leaſt, as 
to enable you to inform your friends 
and mine at , of the nature 
and tendency of ſo important a queſtion, 
< I muſt only obſerve to you before I con- 
elude this long letter, That Sir John 
© Stewart and Mrs. Hewit have both 
died during the dependance of the * 
8 ſent ſuit. 


5 


« aA few days before his a "I 


0 happened 3 in June 1764, Sir John emit- 
* ted a ſolemn declaration in preſence of 
two miniſters and one Juſtice of the 


K peace, 


| 666) 

* peace, declaring. and aſſerting as feping 
into eternity, That the defendant and 
* his deceaſt twin brother were both born 
© of the body of Lady Jane Douglas his 
| lawful ſpouſe, in the year 1748. Mrs. 
6 Hewit, whom the plaintiffs charge with 
* being an accomplice i in the fraud, died laſt 
© ſummer. of a lingering illneſs, and to 
* the laſt perſiſted, That all ſhe had ſwore 
© about the birth of the defendant was 
« truth, excepting ſome miſtakes and 
© errors as to names and dates, which ſhe 
corrected in a letter to a reverend clergy- 
* man of the epiſcopal communion, to 
© whom, when viſiting her in the way 
© of his profeſſion, ſhe again and again 
* affirmed ſolemnly, That what ſhe had 
« fore as to the birth was TRUE. 


* 
K. 


rom all that I have ſaid, it will evi- 
* dently appear to you, That this great 
+ | « ſuit 


ſuft will reſolve into this ſingle queſtion, 
Is che defendant che ſon of Lady Jane 
« Douglas, or is he not ? So oppoſite are 
© the propoſitions, maintained by the re- 
ſpective parties. Of the truth a ſo- ; 
e lemn judgment of the court of ſeſſion, | - 


and probably thereafter of the Houſe 
«© of Lords will ſoon legally aſſure the 
country: whatever doubts may remain 
in the breaſts of honeſt men, upon 
* which fide ſoever it ſhall be determin- 
ed; or whatever paſſionate murmur- 
ings may flow from ſuch as have keenly 
attached themſelves to one ſide, The 


truth lies ſomewhere, as it were in a 


— 


great circle; it is the buſineſs of honeſt 
and impartial men to ſearch after that 
point in the circle, however great pains | 
and great abilities it may require to hit 
it exactly. The queſtion 1 is of impor- 
| | K 2 © tance 
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* tance upon account of the extenſive 
« eftate which the defendant is in p of 
Hon of: But there is a great danger 
upon any hand. On the one, leſt 
© courts of law ſhall, by unintentionally 


giving a wrong deciſion, ſanctify crimes 
© by giving them their full completion 
and intended effect, which would be 
© the caſe if an impoſtor ſhould inherit 
: the eſtate of Douglas. On the other 
© hand, there is a danger left the facred 
© rights of juſtice be deſtroyed : The 
© ſtate of a man, to which he is entitled 
by God and nature, taken from him, ; 
and his innocent parents declared infa- 
© mous and unjuſt, hung up to future 
© times as laſhing monuments of that 
* ſhame and reproach which ſhould ever 
attend the memory of the worthle/s / 
alone, ages after their bodies bave moul- 


© dered into duſt! 
* Ao 


Cab] 

As to your requeſt, That I ſhould ſend 
* you the memorials upon both ſides of 
this cauſe, I will, if it is poſſible, obey 
© it, though it is very difficult to proeure : 
them on account of the extreme great 
demand there is for them. Meanwhile 
© as this great cauſe is now fixed by the 
© court of ſeſſion for the 24th June next, 
©] would recommend it to you to make 
* a journey from your houſe in the coun- 
ty of ———— (where you will pro- 
© bably be at that time ſolacing yourſelf 
«© after the fatigues of the ſpring aſſizes) 
to Edinburgh; where you will have an 
© opportunity of hearing this ſolemn 


* judgment pronounced by the court of 
* ſeſſion; and as each of our judges will 
probably give their opinions at great 
e length, you may have the additional 
© advantage of taking down their reports 
in the ſame expert manner in which J 

*know 


(2 
know you always do thoſe in your own 
country. You will Pleaſe write me if 
you approve | of this journey, That, 1 


* may be i in town to receive you; and 
F apply to ſome of my friends of the Col 
lege of Juſtice to get you admiſſion to 
the court upon that great occaſion. — 


Edin. April 17, 1767. I am, &c. | 


I was at my country houſe accord 
ingly, when I received the above diſtinct 
and entertaining account, which not only 
gave entire ſatisfaction to me, but alſo 
raiſed my curioſity to ſuch a pitch, that 
I reſolved immediately to accept of my 
friend's invitation, and go to Edinburgh 

to hear the deciſion in this great cauſe. 1 
accordingly met my friend at Edinburgh 
by- appointment, about the 20th June, 
as every body at that time expected the 
cauſe would come on to a deciſion upon 
| the 
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the 24th of that mienth. However, the 
court of ſeſſion being, it ſeems, deſirous 
to have gabel Walker (who is mentioned 
in the above letter to have been one of tlie 
maids attending lady Jane) examined in 
their own preſence (ſhe having been for- 
merly ſworn by commiſſioners appointed 
by the court) her examination, which 
laſted for ſome days, together with ſome 
other incidents in the courſe of buſineſs, 
obliged their lordſhips again to delay the 
cauſe till the 7th July, upon which day 
it * came on. 


Meanwhile I employed my time at 
Edinburghin ſceing the curioſities of that 
ancient city; amongſt which, I was moſt 
_ pleaſed with a leiſure view of. that ex- 
cellent collection of books belonging to 
the faculty of Advocates, and which 
is one of, the fineſt that is in Great Bri- 


tain, | 


(72) 

nent of chat reſpectable ſociety 
which it belongs. Lalſo-went every 
| i one of, their cqurts-of quſ- 
tice, and was particularly pleaſed -with | 
the pleadings which I heard from ſome 
of the lawyers, who generally deliver 
_ themſelves with great force and energy, 
though I think moſt of them ſpeak with 
too much rapidity, which, however, may 
be owing to the fer vidum genus Scotorum, 
as Tacitus fays of their anceſtors. I 
have no where ſeen any court of juſtice 
make a more reſpectable appearance than 
the court of ſeſſion. This court conſiſts 
of che Lord Preſident, who is the fame 
there as our Chief Juſtice here, and four 
teen ordinary judges. They are called 
either by the ſtile of Senators of the col 
lage of Fuftice, or Lords 'of bbuncil and 
ſeſſion; and from time immemorial they 
have acquired, by the courteſy of the 
country, 


(78) 
country, the title of Lords after the 
name of their reſpective eſtates, by which 
title they are diſtinguiſhed in the courſe 
of their procedure in the court, as well 
as out of it. 25 


It would appear, That at the time of 
the inſtitution of this court, they were 
intended to ſerve as the great jury of the 
nation, to try the fac? as well as to judge 
upon matters of law; and it is certain, 


That 1 in all caſes of proots they a 8 


jury to this day. 


The Lord Preſident of the court of 
ſeſſion has a vaſt province, it being his 
buſineſs to ſtate and reſume, if he ſhall 
think it neceſſary, all caſes before the 
Lords, whether upon pleadings at the 
bar, reports made by the judges, or pe- 


titions wrote by the lawyers; and in 


L | ſhort, 


e P ** 
N. 
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mort, to u been the whole buſineſs- 
of the court. He who at preſent fills that” 
ſtation; is thought by his country” to be 
a man of great abilities and worth, of 
unequalled 3 and of * An 
in buſineſs. | 


The Lord Preſident has no vote but 
where the judges come to be equally di- 2 
vided; in which caſe his caſting voice 
may determine che greateſt matters of 
property, as it did — in this very: | 
cauſe. 


„„ 


The 7th July being come, my Grend, 
procured me a ſeat in the court, which, 
being ſmall and much crowded, became. 
intolerably hot; however, I made ſhift. 
to ſit it out and take down the reports 
of that day, and every other day, dur- 


ing the dependance of this great cauſe. 
7 "Te 


(75) 
The judges took up no leſs than eight 
days in delivering their opinions upon 
the cabſe; and at liſtꝭ by the preſident's 
caſting voice, they: pronounced a folemn 
judgment in favours of the plaintiſs. 
Immediately after that judgment I re- 
turned home to England, where having 
oecaſion to ſhow the following ſummary 
of the reports to ſeveral of my friends, 
they adviſed. me to publiſh them for the 
ſatisfaction of the public. This Lat firſt 
declined; as I expected, that ſome of the 
Scots lawyers might- have been led to 


gratify the curioſi ty of the public in 
this particular. But finding that many 


of the bookſellers in London were mak- 
ing eager enquiries for the reports of 
the Scots judges upon this cauſe, I-then 
reſolved to preſent the public with my 
own collection, to which I thought the 
letter ſent me from Scotland, might 

ä ſerve 


(76) 


Kere 25" 4 proper preſace,” and cherefere 
Igot leave! of my friend to publiſſ it 
aceordingly. And I am perfuaded the 
reader wilt find, that the ſtate of facts 
therein ſet forth, will enable him fully 
to underſtand the following '' reports, 
Which otherways it would not have been 
in his power to have done. For this 
publication J ſhall make no apolegy 
agaifiſt it I dread no cenſure, andawould 
have willingly prefixed my name to it, 
if I had thought it of any conſequence. 
However, I have thought it right to in- 
ſcribe the title-page with my profeſſion, 
which is a preſumption at leaſt of ac- 
ouracy and fairneſs in the following pages. 
I will not ſay, That every word as ſpoken 
by the judges will therein appear; but 
I am ſure there ſhall be nothing there 
but what they did ſpeak, making only a 


lttle 


e far ſupplyqag in my own 
take down exactly as ſpoken. I: there- 
fore flatter: myſelf, That the [following 
ſummary; will. do no diſcredit to the court 


of ſeſſion; but that, on the contrary, it 


\ 


will; give; my (countrymen, a very high 
idea of the: abilities, learning and inte- 


griin of all the Scots judge. 
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The Lord © Pref dent ſpoke firſt; and 
delivered” himſelf to the following | 


purpoſe: 


YIN CE it may happen, my Lords, | 

that this great cauſe mays by a 
© diviſion of your lordſhips, come to my 
* caſting vote, I think it proper now to 2 

give you my opinion, and to lay before 
you fully the reaſons of it. In order to 
bring the caſe diſtinctly before your 

lordſhips, I ſhall firſt ſtate the principles 
| © upon which the deciſion will proceed; 
and theſe are contained in the 38th page q 
© of the defendant's memorial, and which 


© Is 


( 200 
* is there expreſt in the following words: 
1 nee does not pretend to ſet 

* up the acknowledgment | of parents as 
c of itſelf a. probatio probata of filiation, 
© nor is there the leaſt occaſion to do ſo 
in the preſent c caſe; but he contends 
| that 2 Proof of ſuch acknowledgment, 


© or even of habite and repute, is good pre- 
6 ſumptive evidence, and ſufficient ground 
6 for a jury to ſerve him. Such ſervice | 


6 may indeed be challenged upon evi- 
5 dence offered, that the child is ſuppo- 


« ſititious; but fo long as clear and unde- 

, niable evidence 3 is not brought of the 
« challen; ge, the verdict and proof on 
© which it proceeded will fand 3 in full 
6 force.” oo 

In conſidering this great cauſe, 1 
. wut notice that there are two kinds of 
0 evidence; 3 


.._ © 
© evidence; iſt, Difedt or detia alteative, 
l which Ie ck t e þ boſibility bity of the caſe 


311. fs. — +: ; 
6 being "otherwi e — it 18 rep eprefented 
S W | 


W 9 
© by that evic ence : \ 2d, Circumſtantiate | 
* or r evidence, which 1 is all that we | 


a5; IL] 


c can expect in ſuch caſes as this before 
cus; J ; and therefore T lay 1 it down as a 
LG; 


: rule to take the evidence without en- 
' quiring into the bare poſſibility of the 


c thing being otherwiſe. | The ſimple fact 


c before us reſolves 3 into this queſtion, Is 


the defendant the ſon of Lady Jane 
0 Douglas, or not ? ? And I am ſorry to lay 
Lit, that my opinion in this great cauſe, 
a the utmoſt pains and attention 
© which I could beſtow, is clearly againſt 
6 the defendant; and that by the evi- 
t dence brought, I am fully and clearly 
© convinced, that he is not the ſon of 
6 Lady Jane Douglas. If the ſtory ſhall 
M be 


L 

be involved and attended with conceal-, 
65 ment and myſtery, and the tale told by 
* the parties neither conſiſtent nor uni- 
form this ſhould awaken the attention 
* of judges, and lead us to weigh the 
© whole of theſe circu mſtances in the ba- 
. lance of juſtice, which I'm afraid in the 
« preſent caſe will weigh down this defen- 
< dant. Let us only conſider the conduct 
of Lady Jane and Sir John, and ſee | 
6 whether this will quadrate with the 
notion of a real birth, or a deſign of 
impoſture. It is clear to me that their 
conduct is, upon the ſuppoſition of a 
true birth, improbable to the laſt de- 
gree. We ſee Lady Jane, when very 
« far advanced in her pregnancy, under- 
taking a long, tedious, and fatiguing 
| Journey, and at the ſame time conceal- 
c ing from the generality of her acquain- 
85 © tances 


445 
© tances'. the object of that journey, 
«thoagh-/it appears that ſome of her 
«friends; ſuch as Mr. Hepburn of Keith, 
knew that Paris was tlie n e of 
© deſtination 3* and yet TM tat | 


© this, we ſee her lingering away her 
time at a moſt critical period, for a de- 
licate lady with child, at Liege, Sedan, 
and Reims. There is a ſtrange incon- 
eiſiſtency in the ſtory. of the pregnancy 
from firſt to laſt. Why not diſcover it 
in a more ſolemn manner to her friends? 
Why oſtentatiouſſy tell it to one, hen 
with art ſhe concealed it from another ? 
„Why was the marriage and pregnancy 
ſo purpoſely kept concealed ; and why 
© was.ſhe aſhamed to. diſcloſe it to all the 
c world? Or if ſhe was near the time of 


Sher delivery when at Reims, why did 


; As, not lay in there, where ſhe could 
M 2 have 


| .- n_- 
© have ſo able Afſiſtance acer why i the 
had reſolved to leave Reims and $0:g0 
e Paris, did they leave their tym m,ꝭA 
« ſervants} Iſabel Walker and Effy Cav, 
behind them at Reims ?: By way. of ex- 
© they might have had che beſt aſſiſtance, 
Mrs. Hewit has told us the wonderful 
« ſtory'of a lady (whom ſhe would have 
us believe was Mrs. Andrieux, though 
< jt is clear it was not ſhe) giving Lady 
Jane the advice to leave Reims on ac- 
count of the unſkilful practitioners 
there: And this ſtory, according to 
„Mrs. Hewit, was told Lady Jane about 
„the 6th of June, and yet ſhe. does hot 
leave Reims till the ad July. And as 
© an excuſe for leaving the ſervant-=maids 
© at Reims, the ſame witneſs-has told us, 
© that they had no money to carry them 
| to 


= 

Se Pars. though. it ig clear they might 
8 have een traoſported thicher; fen the 
Pant expencę of twelxe ſhillings. 
- B 36 their, money was run ſhort at 
Reims, and. Parig nag the place of their 
5 deſtinations Why linger at Reims, and 
{be ſpending their laſt ffrilling ina places 
there, if the oritieal hour overtook her, 
{the might have been in ſo great diſtreſs 
for want of able aſſiſtanre ? I beg leave 
to obſerve another thing here, which is, 
„that Mrs. Hewit has told us, that when 
they got to Paris they were run to their 
laſt guinea, whereas this is poſitively 
proved to be falſe, by the letter of cre- 
dit given them by Meſſrs. Khar and 
<cbmpany; {7 at Aix-la-Chapelle, upon 
Meſſrs. Paniers, bankers in Paris, for 
1979 livres, and which letter of credit 
6: was payable either at Reims or Paris, or 

12 «© any 


086 
{ any where elſe, when they ſhould pleaſ 
to draw for it. Here it is worthy of 
* remark, that both Sir John and Mis. 
Hewit have ſaid, that they got this 
money only upon the loth July, the 
very day of the pretended birth. No 
mention at all of this at Godefrois; but 
if we conſider the reaſon of fixing upon 
this ſpecial day, and ſaying, that the 
© money. was paid when in La Brune t, 
© we ſhall find the falſehood neceſſary to 
carry on the ſtory. I have ſaid there 
« were concealments and myſtery in this 
* affair from firſt to laſt; and I muſt now 
recall your lordſhips attention to a train 
© of this kind on the part of Sir Jahn, 
© and of Lady Jane, both when at Reims 
and at Paris. It was amazing, that 
when at Reims, and when the preg- 
nancy was by their account ſo much 
advanced, 


. 


(9) | 

(would have ON * 
e ſhould have concealed the Whole affair 

from Mr. Mallifer and his family, per- 
ſons of high rank and character, and 

vho ſeem to have ſhown great reſpect 
towards them, and revealed it to ſo 
many others? When an Abbe Hibert 
is. daily walking with her, and by de- 
grees let into the ſecret, why was the 
* lame degree of confidence not ſhown to 
Ma. Mallzſer and his family, from whom. 
© they: were to have letters recommenda- 
tory to Paris? Why not acquaint Mr. 
Mallifer of the real deſign in going to 
c Paris z at leaſt why give him a falſe 
ꝓretence for their going to Paris, which 
is clear from Mr, Mallifer's letter to 
© Monſ. Godefroi at the Hotel Chaalons, 
* wherein Mr. Mallifer recommends them 
to 


. 
©to Monf. Godefroi as Scots people of 
q quality _ going to Paris to buy things 7 
© and therein begs of him the favour to 
take care that "RY de not e 


n 8 


„When they arrive at Faris, che flike 
© concealment and myſtery runs through 
© the whole of their conduct. Does Sir 
6 John call for his countrymen there ? 
c Does he call for Sir William Stewart, 
© or for the Chevalier Johnfton, Mrs. 
© Hewit's couſin german? No: He keeps 
© himſelf entirely free of the haunts of 
4 his countrymen, | though,” if they were 
© run to the laſt guinea, as Mrs. Hewit 
© pretended, ſurely never man ſtood more 
in need of a friend. This is a ſtrong 
« circumſtance indeed, and is not at all 


$ gee by any thing the defendant 
* has 


« trymen. - EIU aſton hath, of 1 
© when their ſecond child was, according 
to their account, left at nurſe with a 
* woman whom they knew nothing about, 
% and under the care. of Pier La Marre, 
: hom they themſelves acknowledge 
5 they did not know where to find; 


© would they not at leaſt have told the 
© Chevalier Johnfton of this? And be- 


© fore they entruſted their fickly tender 
© child into the hands of abſolute ſtran- 


gers, would they not have inſtruQted 


him to go and ſee it, or at leaſt to have 
an eye upon the management he was 
eto he under? When to all this I join, 

* that all the letters wrote at that time 
- n from Paris to Britain, and elſe- 
N 6 where, 
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© where, are falſely dated from Reims, 
and have a direct tendency to make 
every mortal believe they were then at 
« Reims, what concluſion can ] poſſibly 
draw, but that a ſtory ſo unfairly told, 
cannot be connected with truth. In- 
| © deed the falſchood appears ſo glaring, 
© that it at once lays the foundation for 
its own detection. I have, in what I 
have ſaid formerly, choſen to dwell 
« moſtly upon the proofs arifing from 
© the res geſte, or conduct of the parties 
< themſelves; becauſe I muſt own, that 
< I do not reſt very much upon many 
parts of the parole evidence in this cauſe, 
© either upon the one ſide or other. I 
go on therefore to obſerve Sir John 
< Stewart's own accounts of the matter, 
* and the falſchoods and forgeries prac- 
© tifed mY him in order to gain belief to 
his 


19 

© his ſtory. Leaving the ſtory of Pier 
© La Marre to be talked of afterwards, 
© the firſt account of the matter given by 
« Sir John Stewart of this matter, was in 
© a note written by his own hand to lady 
Shaw in the year 17 56, wherein he ex- 
« preſsly avers the delivery to have hap- 
pened in the houſe of Madame Mi- 
© chelle, and at the ſame time Mrs. 
* Hewit writes the Duke of Douglas a 
© letter, expreſsly fixing upon the fame 
© houſe as the ſcene of the birth. There 
was then no mention of a La Brune's, 
and indeed this was never the houſe 
pitched on till after they both knew, 
that upon much enquiry by Sir James 
© Stewart and Principal Gordon, the houſe 
of Madame Michelle had been found 
* out, and that no delivery had happened 
there. Then and no ſooner was it, 

N 2 < that 


- . — ere nee er ns 
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that Sir John Stewart alters his tone, 
6 writes a ſecond note, transferring the 
© ſcene to La Brune's in the Fauxbourg, 
© and rearing up there the ſame number 


of perſons as were ſaid to have been 
preſent when the delivery was averred 


© to have been in Michelle” s; and in this 


, ſtory does Mrs. Hewit afterwards join 


* with Sir John, Here come in properly 
* the famous four forged letters from 


Pier La Marre, which appeared firſt to 


* me upon Sir John Stewart's judicial 


declaration before your lordſhips: it 


„will be remembered, that it was upon 
* croſs-queſtioning him, that the impro- 
© bable account which he there gives of 


_ © theſe letters, led to the full diſcovery 


* of the forgery. But why forge letters 
* to ſupport the truth? Could not La 


© Narre himſelf be got ? or might not 


b ccerti= 
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« certificates from him have been eafily 

© obtained? But, fays the de ty | 

though I plead the acknowledgment of a 
6 my parents as the legal preſumption of 
amy birth, yet I do not adhere to the 
« circumſtantiate account given of that 
© birth by my parents. Strange indeed! 
that the acknowledgment of the parents 
* ſhould be pleaded by the ſon, and yet 
© that that ſon ſhould tell the court that 
his father had averred falſehoods. It is 
indeed no wonder that the defendant 
ſhould endeavour to ſhake himſelf looſe 
of this declaration, becauſe it is no doubt 
6 the foundation of the ſtrongeſt parts of 
the evidence againſt him. In this, how- 


ever, the hand of providence remarkably 

© appears, ever watchful over the intereſts 
* of truth, and diſcovering the train of 

* talſchoods by means of thoſe very per- 

+ {ons 


N 
© ſons who at firſt invented them. Who 
but the parent could be examined in this 


© cauſe upon the particulars concerning 
© the birth itſelf? Who knew any thing 
© of the matter but Sir John and Mrs. 
© Hewit only? For the many falſehoods 
© contained in Sir John's declaration, and 
© more particularly for the ſtory told by 
c him of Pier La Marre, which is proved 
© to be utterly falſe in every ſingle in- 
© ſtance, the failure of memory upon the 
© part of Sir John, as 1s alleged, 1s by no 
© means a ſufficient excuſe; for Sir John 
is exact and pointed in the whole of that 
account: more pains could not be taken 
* by judges than were taken with him 
upon that occaſion: Not only were the 
# queſtions put to him in writing, and he 


allowed plenty of time to give his an- 


« ſwers alſo in writing, but even after the 


* brſt 
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* firſt day's examination, when he had 


: ſigned the declaration ſo far as emitted, 
ve then allowed him to retract any 
thing in which he had been miſtaken, 
but he never once retracted either as to 
the cauſe of his acquaintance with La 
Marre, or his being a Walloon, or in- 
deed as to any other of the particulars 
© of that long ſtory told concerning La 


Marre. 


© Leaving here Sir John's declara- 
© tion, I proceed now to conſider Lady 
© Jane's account of the matter, which 
© ſhe gave to the late Counteſs of Stair, 
© It is true, the Counteſs herſelf being 
dead, we can have no other proof of 
this account given by Lady Jane, but 
* what is contained in the Oath of the 
Hon. Mrs. Primroſe, the Counteſs's 

* own 


eon danghter; who bus expreſly told 
us the whole converſation as it was re- 
t lated to her by her mother the Couniteſs 


of Stair herſelf, We have no reaſon 
+ therefore to doubt this evidence, when 
* we conſider the ſenſible and prudent 
. behaviour of the Countefs of Stair upon 


all occaſions, which would naturally 


lead her to talk with Lady Jane of the 
C extraordinary ſtory of the birth. What 


then appears upon the oath. of Miſs 


'©Primroſe | ? Lady Jane giving as a rea- 
ſon for her not coming to Britain to be 
£ delivered of theſe children, That ſhe 
© was fick at ſea, and that that might 
have endangered both her life and that 
of the children ſhe was Pregnant with: 


| 5 Giving us a reaſon for the extraordi- 
nary ftep of leaving Reims, where ſhe 
could have had ſuch able afſiſtance, the 


very 
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t very wonderful . ſtory about the un- 
known Lady, who gave her advice to 
*do lo, on account of the danger of her 
being abuſed by the unſkilfulnefs'of the 
y practitioners there. And when Lady 
* Stair with great propriety noticed to 
Lady Jane the air of concealment, and 
of myſtery attending the delivery at 
Paris; and that all things conſidered, 
* her delivery ſhould have rather been in 
a royal manner; what excuſe does Lady 
Jane make to Lady Stairs? Says ſhe, 
that was not poſſible for me to do, be- 
© cauſe I was not in Paris above half an 
* hour or an hour before the delivery 
* happened. What can be a more falſe 
© account of the matter than this? And 
© to what can we attribute the anſwer 
given by Lady Jane, but that ſhe was 
s ſuddenly ſtruck with the propriety of 

. E _ 
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© the obſervation made by the Counteſs 
© of Stair as to her delivery, being ſo 
© concealed and myſterious, and that it 
ſhould rather have been after the royal 


© manner. In which laft obſervation, I 1 


© ſuppoſe the Counteſs of Stair. alluded 


* to the famed. ſtory of Conſtantia, wife 


to Henry the Second, who hearing 


that there were ſuſpicions propagated, 


+ as if ſhe intended to procure a falſe 
£ birth, cauſed erect a royal tent in the 


«£ midſt of the army encamped in the 


< plains of Palermo, and was there pub- 
© lickly delivered of her child, 


\ 


© I come now to another particular of 
the conduct of Sir John Stewart and 


Lady Jane, and that is their never doing 


* any thing to prove the birth, after they 


were acquainted of the doubts and ſuſ- 


picious 


U 
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<« picians which were entertained con- 
5 cerning iii 7 : 1 
Ilt appears from the! cath of Walter 
Colvile, couſin to Mrs. Hewit, That 
© he heard theſe reports at a very early 
period, about three or four weeks after 
he received the letter acquainting him 
of the birth; and it appears alſo from 
clear and undoubted evidence, That 
Lady Jane and Sir John were very early 
acquainted of theſe diſadvantageous re- 
ports. Upon being ſo acquainted of 
* theſe reports, it was ſurely natural for 
innocent people to have produced a 
proof, in order to vindicate their own 
character and the intereſt of their chil- 
dren; but what proof did they ever 
produce? Four forged letters, and Mrs. 
Hewit's oath, which I believe to be 

O 2 © falle, 
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© falſe. Various : pretences have been 
9 1 
proofs. Jane thought herſelf 
3 10 her [honour attacked. 
True, it may be ſo But Why not, then, 
do ſomething to defend that honour and 
to aſcertain Without doubt the birth of 
© her children for whom ſhe had fo great 
„regard? Why was a Madame Tewis 
applied to, to prove the pregnancy, 
when they had at Paris a Pier La Marre 


« who was the manmidwife, and a Ma- 


dame La Brune, and her daughter who 
« were both witneſſes to this alleged de- 
Y livery?.. Or if they wanted fully to 


. aſcertain the. -pregnancy by the beſt evi- 
5 dence that could be expected, Why | 

apply only to Madame Tewis, Who 
Vas their firſt landlady at Aix La-Cha- 
$ pelle, and whoſe houſe they left as early 


as 


(ror) 


i 


{ as hie Sch January 1748; when they had. 


Madame Scholle and Madame: Silleſ- 
ſene, with the laſt of whom, partieu- 
« larly; they lodged until he 21ſt; May 


1748, that they ſet out for Paris, and 


to whom, therefore, the ſymptoms ef 


pregnancy, and more particularly the 


* bulk of Lady Jane, muſt have been more 
$ apparent, than they poſſibly could have 
n Madge Tomi, be. 
Fut, then, all theſe circumſtances in 

; the conduct of the parties together, and 
I what can we think, but that the tory 
18 not true But yet, what I have hi- 
4 therto faid, by itſelf, is not ſufficient to 
prove the reaſons of reduction, for fill 

: the defendant may allege, That it is 
« pollible, that he might have been born 
in the houſe of a Madame La-Brune 


upon the 1oth July 1748. No doubt 
| 6 xt 


(es) 

it is ſtill Polnble; but chen the po- 
„ ſition of the defendant is unſupported 
6 by any evidence whatever, and 1s alſo 
fully contradicted and redargucd by the 

« plaintiffs. However, we ſhall proceed 
to examine this matter more accurately; 
and in the firſt place, conſider the proof 
. brought as to the houſe. And upon 
„ this point, Jam clear, That the defen- 
« dant has not only failed in proving the 
< exiſtence of the Madame La-Brune, in 
< ' whoſe houſe the delivery! is ſaid to have 
c happened, but that the Plaintiffs have 
© brought ſufficient evidence of the abſolu te 
« non-exiſtence of ſuch a perſon. There 
is indeed one of that name diſcovered, 
0 © who was a Garde Malade, or ſick nurſe, 
but does this perfon in the leaſt anſwer 


© the preciſe and pointed deſcription 
* given of their Madame La-Brune, both 


by 


( x03 ) 
by Sir John Stewart and Mrs. Hewit ? 
not to ſay that it is highly incredible, 
That a Lady of Lady Jane's high 
rank ſhould, after having come to Paris 
* to be delivered, take up her reſidence i in 
ſo wretched an apartment as thoſe of 
the Garde's Malade, when it is in 
: proof they had money enough to hire 
© more reſpectable lodgings. But, be- 
« ſides all, there is another ſufficient rea- 
ſon to prevent the application of this 
La Brune, who was the Garde Malade, 
to the preſent queſtion, and that is, 
that this woman herfelf was only a 
c lodger, in the houſe of one Madame 


« Travers. Sir John has ſaid, That the 


q Madame La Brune, i in whoſe houſe the 
delivery happened, was recommended 
* to him by Monſ. Godofroi, whereas 
« Godofroi abſolutely denies that he ever 
| gave fuch a recommendation. Sir John 


5 © has 


„ 
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© has alſo ſaid, That ſhe was recom» 

a mended to them by La-Marre; but this 
is incredible, becauſe it is acknowledged 

* by Sir John himſelf, That he never 

« ſaw Pier La-Marre at the houſe of Ma- 


dame La Brune till the day of the de- 
« hvery. 


II come now to another material par- 


© ticular in this cauſe, and that is, the 


very ſuſpicious appearance of Sir John 


Stewart and Lady Jane at the time of 
their going to the Hotel D*Anjou kept 


by Madame Michelle. When they 


come there, which, according to Mrs. 
* Hewit's firſt account, was upon the gth 
day after the delivery in LaBrune's, 
* they appear there without either nurſe 
gor child; and what follows? they are 
to go next day to the country to bring 


in their child; they do go 
to 


(105 ) 
to the country, and return again with 
©, child and a nurſe, the child almoſt 
"ſtarved to death for want of milk, and 
© the nurſe a poor wretched thief, who 
© appears to have been ſuddenly picked 
up upon the ſtrefts of Paris, upon ſome 
© emergency when hurry and con- 
© fulton would not allow them time to 
get a better one. In ſhort, I would try 
do find one unſuſpicious circumſtance, 
© but cannot. The time of the delivery 
is fixed for the 10th July. Here, the 
letters wrote by Sir John and Mrs. He- 
e wit, and dated tlie roth and 11th of 
July, without making any mention of 
the delivery at all, fall properly to be 
0 confidered. And whatever may be the 
| effect of the defendant? 8 arguments as 
5 to the reſt of them, yet it ſtands ac- 


* * knowledg ed, That there was one of 
P © © thoſe 
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© thoſe actually wrote upon the tenth. 
And if we can fix one to be of that 
« date, how 1s 1t poſhble to imagine, 
That this ſhould have taken no notice 
© of the delivery, or at leaſt of the ap- 
© proaching delivery, when by Mrs. 
© Hewit's account, Lady Jane had been 
ill the whole night before the delivery ? 
© When to this circumſtance of the let- 
© ters, we add the different accounts 
© given by Mrs. Hewit about the time 
© between the delivery and their removal 
from La-Brune's ; when we ſee her con- 
« tradiQting herſelf upon this particular; 
© when we find her {wearing ſolemnly 
© repeated times, That it was upon the 
* ninth day after the delivery, that they 
© removed from La-Brune's ; and after- 
« wards in her letter to Mr. Harper, the 
© miniſter, correcting this, and fixing the 
« ſixth 


„ 
« fixth day after the birth, as the time of 
© removal from La Brune's to Michell's, 
can we think all this conduct conſiſtent 
© with the truth? But ſtill ſays, the de- 
fendant, in ſpite of the evidence now 
produced, the delivery may be true as 
© it is ſet forth to have happened ; as 
there is no piece of evidence which di- 
* rectly excludes the poſſibility of its 
having ſo happened. But in myopinion 
< there 1s ſuch evidence produced by the 
© plaintiffs ; and what I mean is Godo- 
« froi's books, confirmed by the united teſ- 
* ttmony of him and his wife. The books 
© themſelves, in my opinion, remain liable 
© to no ſolid objection, and deſerving the 
« greateſt credit. But when to this we add 
their oaths, in which there appears 
no ſuſpicion of perjury, and in which 


© they ſet forth ſo ſtrong a cauſe of re- 


T2 © membrance 


(8 


F membrance as Monſ. Mailefer's letter, 


recommending them to their houſe, can 
© we poſſibly believe that all this is a 
* miſtake ? If we do fo, it is ſuppoſing 
* every thing on one fide, againſt clear 
and convincing evidence brought upon 
© the other ſide. I told you before, that 
] reſerved the evidence as to the exiſt- 
© ence of the Pier La Marre, to be talked 
© of afterwards. I will notice that now, 
and I muſt ſay, That it was the evi- 
dence brought by the defendant, that 
© has ſatisfied me to be of opinion, That 
the ſtory of Pier La Marre's being the 
© accoucheur is a mere fiction. For what 
* 18 the deſign of the defendant's evidence 
© upon this head? is it not to redargue 
* that of Sir John Stewart, which is juſt 
in ſo many words telling your lordſhips, 
That you are not to believe his accounts 
F of. 
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* of La Marre, but that the defendant 
* has now found out another La Marre. 
As to the oath of Menager, wherein 
he relates a converſation with La Marre, 
of his (La Marre's) having delivered a 
foreign lady of twins, whatever truth 
be in it, it cannot ſuit with the account 
© of Lady Jane Douglas's delivery. In 
point of time, it is clearly long prior 
to her delivery, and is fixed to have 
© been in the 1747. 'This circumſtance 
« appears ſo convincing upon this point, 
That there is no need to bring out any 
other circumſtances, of which there 
© are many. Having now run through 
$ moſt of the capital points in this great 
« cauſe, I ſhall ſpeak a little of the en- 
jevement of Mignon and Sanry's chil- 
* dren. The firſt of theſe certainly hap- 
s pened very oddly, at the very time 
| when 


— . — 
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hen Sir John and Lady Jane are able 


© to give no account of themſelves, and 


© when they appeared at the houſe of 


Michelle, under ſuch ſuſpicious circum- 


c ſtances as I have formerly noticed. 


* The whole flory told by Sir John 
Stewart and Mrs. Hewit, about the 


manner of their going out to bring 


© their firſt child to Michell's, is incon- 


«© ſiſtent, contraditory, and ſuſpicious 


© throughout. Will they only give a 


© reaſon why they did not go to Mon. 


© Godofroi's upon their return to Paris 
© in the 1749, in order to bring away 
© their ſecond child; or can they ſo much 
© as tell us where they were in Paris dur- 
ing the time they were ſearching after 
© their ſecond child ? No-—They cannot 
* tell where they lodged, it was ſome- 


'* where or other in Paris, but of that 


place, 


( 111 ) 
. place, or ſtreet, or houſe, they can give 
no ſort of deſcription. At this very 
© critical period, was the child of Sanry 
© ſtole from its parents, under a falſe 
© pretence. And the foreigners, who ſo 
© took the child, told its parents they 
would hear of them at the inn called 
© Ctoix de Fer. I do not lay, that 
© the plaintiffs have brought the fact 
© of the Enlevementes directly home to 
« Sir John and Lady Jane; I only ſay, 
that alongſt with ſuch a concatination 
« of other circumſtances they have con- 


ſiderable weight upon my mind. 


© Theſe are the material things upon 
* which I ground my opinion, and I ſhall 
© now conclude with a few general ob- 
ſervations upon this cauſe, 1ſt. I think 
© the conduct of both parties in their 


ma- 


6113) 
management of the cauſe has been 
© blameleſs, As to the cry about the 


« plaintiffs changing their ground, and 


8 reſorting to the evidence of Monſ. Go- 


© dofroi's books, after they had founded 
© on Michelle's, I think it nothing to the 


© purpoſe. 2dly, I have given all the 


© weight to the tractatus parentum, plęad- 


© ed for by the defendant, which I think 
e it deſerves. zaly, Though I do not 
© chuſe to enter upon the motives that 
© might induce Lady Jane and Sir John 
© to commit this crime, yet I cannot but 
© obſerve, That their profeſſed view ſeems 
© to have been, by means of falſe children, 


© to get poſſeſſion of the eſtate of Dou- 


glas; a great part of which, it is clear, 
Lady Jane thought would at any rate 


© deſcend to her and her children. Athly. 


* As to the death-bed declarations, upon 
"Fs which 


Ga 
10 Fo: this e am \ old a to 
have ſeen, That where perſons hare 
c once committed deſperate crimes, they 


© too often carry them on even to death: 


perhaps hoping for that mercy from 


« their Maker, which the enormity of 


. their crimes would, not allow them to 
q receive here. 5thly, As to the _Preg- 


* © nancy, FS do not think the. proof brought | 


21 in ſupport of this by the defendant, 
© fufficient to ballance the whole of The 


other hs AAA OR _ the wares 


1. 4 . 
5 * 
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Upon c the whole, his joidihip was clear 
5 * ſuſtaining the reaſons M reduction. 
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Ixmediately after the Lord Preſident 
had finiſhed his ſpeech; it was agreed by 
their lordſhips, That they ſhould deliver 
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arid! therefore Lord Strichen, the ſeriio 
_ being called eee to = rer. : 


Sw . - 4 — 


The proof of eue Aiikes 

e me fo ſtrongly i in this cauſe, that « own 

I cannot get over it. And more parti- 

"S cularly, I lay a great deal of weight 

upon the Earl of Crawford's letter to 
ehe Duke of Douglas upon this fubject. 
] cannot but think that preguaney may 
be proved, fo as to irifer an abfolute 
© certainty of the fact. We know the 

ſeaſons of the weather by general ob- 
ſervation, and Why may not the ad- 

* vancement of pregnancy be aſcertained 

by ſimilar obſervation. ' I ſee. it, proved 
beyond controverſy, That . Lady Jane 


gradually encreaſed in her ſize: Ifabel 


Walker 


(/105:) 


Walker depories; to this ſo, explicitly, 


and / E believe; with. ſo much honeſty, 
That I own it is a thing I cannot get 
over. If then pregnant, it is. clear, 
© that ſhe muſt have been delivered, or 
© elſe have had either a. miſcarriage or 
an abortion,. which, if ſo, it was un- 
doubtedly incumbent on the plaintiffs. 
to prove it; as the pregnancy once fully 
L aſcertained, lays the preſumption for 
6a full! birth. This being the caſe, I 
© cannot think that the defendant: is; 
bound to prove his own. birth: This 
muſt reſt upon the acknowledgment of 
his parents, and upon their uniform tra- 
ctatus or treatment of him as their ſon. 
It is incumbent upon the plaintiſ to diſ- 
prove the birth by clear and poſitive evi- 
dence: and none ſuch, in my opinion, 
have they been able to bring. On the 

: — con- 
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cantrary, the defendant, beſides the di- 
rec and poſitive teſtimony of one wit - 
neſs, has brought an incredible weight 
of: circumſtances corroborative of the 
truth of his birth. If to this we add, 
that the whole ſtory of impoſture as ſet 
forth by the plaintiffs is highly impro- 
bable, wwe ſhall ſoon find the balance in- 
cline to the defendant. Let us examine ä 
this ſtory of the plaintiffs, and ſee if 
they have probability on the ſide of 
their hypotheſis. Was it credible, that 
when Lady Jane and Sir John were ſo 
poor, that it is proved they could ſcarcely 
maintain themſelves, they ſhould burden 
themſelves with the danger of fo much 
guilt; and the more poverty, provide 
for the children of other people ? Was 
it credible, that when one child might 
have ſerved the purpoſe, they would have 


burdened themſelves with two? or that 


1255 they 
L 


| Suga 


(117), 


they ſhould have taken a weakly tender 


child to ſupport a ſtronger one? Is it to 
be believed, that after they had got the 


impoſture of the firſt child accompliſhed, 


they would have remained ſo long in and 
about Paris, ' appearing in public, and 
expoſed to the view of every perſon that 
might be in ſearch of them? or upon 


7 leaving Paris, is it credible, That they 


would have gone to Reims, and remain- 


el there for the ſpace of fifteen months ? 


It was ſurely much more natural for 
them to have left France altogether, after 


having committed ſo great a crime. But 


not only do they remain quietly and 
peaceably ſo long at Reims, but they 
even go back to Paris a ſecond time, to 
pick up a ſecond child; which ſecond 
child, when they did find, correſponded 
exactly to the accounts which they had 
siven of him, fifteen months before 
- pgs 


P n 


„ ea 


| ((1481)) 
they: ſaw- him,, or knew anyithing- about 
him. Such is the: ſtory: as: ſet forth by- 
the plaintiffs nn to 
the —— 


on "PEI ae of: Sir 
John Stewart and Lady Jane Douglas-is- 
very conſiſtent with the notion of a true 
| birth: Much has been ſaid: about: the. 

_ falſ&accounts given by Sir John Stewart, 
concerning the- particulars of this birth; 
and tlie inference: drawn from Sir John 
Stewart's account of the matter, is, that! 
tlie defendant is not his ſon. But II 
Humbly apprehend, That had Sir John, 
at the time. of his declaration, even ac- 
knowledped: that the defendant was not 
His. ſon, that this would not have been 
ſufficient. to have ſet him aſide, after he 
Had attained the poſſeſſion of his ſtate, 
1 * of his own acknowledg= 
ment 


(A190 


Point, I refer to- Thie great Lord: Stair, 
WhO expreſſes? himſelf in the following 
words, Filiation is preſumed from mar- 
triage, whereby the children are pre- 
© famed to be the lawful ekiidren of thoſe 
is whorare proved to have been married 5 
-Cwhich is yet mere pregnant and fa- 
-+ yourable' on the part of the children, 
to give them the right of aliment.and 
_ -« ſacceſfion,' and is the probation f :the 
marriage -betwixt:thoſe/ who are pre- 
© ſumed parents, which is ſo ſtrong · a 
* preſumption , That the mother ac» 
'*:knowledging another father, than he 
that is married to her, will not pre- 
**-judice the children, much leſs will the 
- aſſertion of the father, that the chil- 
s dren are not his, though he condeſcend 
* Lord Stair's Inſtitutions of the laws of Scot- 


and, Book 4. Tit. 45. 
Lupen 


ment of kim as his ſon. ' Upon this 


e High 


-N 
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upon another to be the true father 
2 Jet, if both the married perſons; do 
acknowledge, That the child 1s not pro- 
© create betwixt them, but by another as 
father, who ſhould alſo acknowledge 
the ſame and own 4 child, it would | 


© elude tlie preſumption ; but if both 
c © married. perſons had owned and treated 
s tlie child as theirs, the concurring teſti- 
© monies of all the three, would not pre- 
judice the child in the rights of ſue- 
ſeſſion to his reputed father and mo- 
er“ „„ „ ö 


The concluſion which we draw from 
any falſehoods and contradictions, which 
may appear in Sir John's account of the 

matter, is, that the defendant is not his 

| fon; but we ſee, upon the above great au- 
thority in law, That had Sir John and 
Lady Jane both owned that he was not 
their 


1 121) 


their ſon, after having treated him uni- 


formly as ſuch for any length of time. 
He muſt, nevertheleſs, have been main- 
tained in the poſſeſſion of his ſtate, 
This being the caſe, I ſhall make a few 
obſervations upon the other parts of the 
proof brought by the plaintiffs, no part 
of which, excepting that by Monſ. Go- 
dofroi's books, and his oath, is totally in- 
conſiſtent with the truth of the birth, or 
exclude the poſſibility of it. It is merely 
of the negative kind, which can ſeldom 
redargue direct poſitive teſtimony. I 
apply this obſervation, particularly to 
the proof attempted to be brought of the 
non-exiſtence of a La-Marre and a La- 
Brune, againſt which negative proof, 
we have the direct and poſitive teſtimony 
of Sir John Stewart and Mrs, Hewit, 
That La Brune's houſe was the Place of 

ä the 
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the delivery, ſhe herſelf one of the wit- 
neſſes to it, and La Marre the accoucheur. 
The defendant has ſhown clearly there 
was a La Marre, an accoucheur in Paris 
at the time, and that he delivered a fo- 
reign lady of advanced age of twins, 
who (as La Marre ſaid) would be people 
of great wealth and rank in their own 
country ; and that the one of them was 
ſtrong and healthy, the other weak and 
ſickly. Taking, then, all theſe things 
together, it 1s not only poſhble, but 
highly probable, that the whole account 
given by Sir John Stewart and Lady Jane 
Douglas is true. The plaintiffs lay great 
ſtreſs upon Godofroi's books, together 
with the oath of him and his wife, and 
aſſert, That they have thereby proved 
the alibi from the fourth to the four= 
teenth July. I muſt here obſerve, that 


we ought to have had the books them- 
ſelves 


( 123 ) 
ſelves produced by the plaintiffs, and 
that the producing a notorial copy of 
them is not enough. But, however, let 
us look into the entries made in theſe 
books, we ſhall ſee ſo many blanks, fo 
much indiſtinctneſs and inaccuracy, that 
without believing implicitly in Mon.” 
Godofroi's memory, We cannot pay re- 
gard to them. They have ſworn indeed, 
poſitively, That the blank article of the 
4th ef July, does relate to Sir John 
Stewart and his company. But in this 
it appears to me, they are very probably 
both miſtaken. But however that be, 
the proof by their oaths ſingly ſuppla- 
| tory of their books, which I ſee are 
liable to ſo much error, will not be ſuf- 
ficient to ſet aſide the whole evidence 
direct and circumſtantiate, which the 
defendant has brought in ſupport of his 
birth. 
wh "MA Much 


(124) 


- Much ſtreſs has been laid upon an al- 
ledged detection of falſchood on the. 
part of Sir John Stewart and Mrs, He- 
wit, in ſaying, that they were in want; 
of money at Paris, It is true, that it is 
in proof, That Sir John Stewart had 
letters of credit for a pretty conſiderable 
ſum, but how do we know that Sir John 
had this money free in his pocket after 
he received it ; very probably he had not, 
as he was a thoughtleſs diſſipated man; 


and therefore, the inference drawn from 
this letter of credit upon Paris 1s too 


ſtrong. That they were in want of 
money when in Paris, is poſitively ſwore 
to by both Sir John and Mrs, Hewit. 
That it may have been ſo, I can eaſily 
believe. It will account for very many 
things in their conduct, which may now 
appear ſurpriſing to us. 


As 


( 125) 

As to the two Enlevements, neither of 
them applies to Sir John Stewart; it is 
conjecture merely. Upon the whole, 
I am clearly for aſſoilzing the defen- 
dant, | | 
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| Wedneſday, July 8, 1 767. 
Lord K AI MS ſpoke as follows. 


1 Shall give your Lordſhips the reaſons 
of my opinion in this Cauſe as ſhortly 
as poſſible, 


The firſt light in which I view this 
matter is, Whether, if Mr. Douglas, 
(whom in this argument I call by that 
name to diſtinguiſh the perſon) were 
10w requiring to be ſerved heir to the 
Duke of Douglas, we would ſerve him 
heir? If this was the ſtate of the queſ- 
tion now, I own I ſhould be much dif- 
ficulted; as I was exceedingly ſtruck 


with the circumſtances that were men- 
tioned 


(6127) 
tioned yeſterday with ſo much weiglit 
from the chair. But the fact is, That 
Mr. Douglas is already ſerved heir by 
a verdict of the jury; and therefore the | 
queſtion is, if the proofs brought by the 
plantiffs be ſufficient to void that verdict, 
and to turn him out of the poſſeſſion of 
his ſtate, in which he is now ſo firmly 
ſettled? In my opinion, the proof 
brought by the plantiffs is not ſufficient 
for this purpoſe, . though perhaps it 
might have been ſufficient to prevent his 
being ſerved heir at firſt, 


There is one thing which runs through 
all the proofs in this cauſe, and to no- 
tice which is very material; that is, a 
certain confuſion naturally ariſing from 
enquiring into ſuch a number of facts 
that have happened at ſuch a diſtance of 

time, 


6128) 
time. And therefore we ſhall be very 
apt to err if we draw ſtrong conſequen= 
ces from facts, which, for the reaſon I 
have given, cannot be compleatly aſcer- 
tained, I will give ſome inſtances of 
this. There is evidence brought, That 
Lady Jane and Sir John Stewart brought 
their French ſervant to the borders of 
France only, and that they there dropt 
him. This, when it was firſt alledged, 
might be conſidered as a very ftrong 
circumſtance to prove a fraud. Where- 
as now it comes out clearly, that that 
ſervant was a French deſerter, and ſo 
dared not enter the kingdom of France. 
In this caſe therefore we ſhould have 
been miſtaken, if we had drawn the 
conſequence which the fact, as at firſt 
ſet forth, ſeemed well to bear. I will 


mention another thing which ſtrikes me 


8 | in 


G== 


(6129) 
in the ſame view. I mean that of Lady 
Jane's loitering ſo long upon the road 
when drawing 10 near to the time of her 
delivery. Upon the ſuppoſition of a true 
birth, ſhe muſt have had her reaſons for 
doing ſo, which perhaps now cannot 
appear to us, for the reaſon which I have 
mentioned before. On the other hand, 
if we ſuppoſe an impoſture intended, it 
18 clear, that the ſooner they accompliſh- 
ed it the better. And her loitering ſo 
long upon the road, when ſhe pretended 
to be ſo big with child, could have no 
other tendency than to blow up the whole 
ſcheme they had laid. It is proved, that 
they left their maid ſervants at Reims, 
and yet it is ſaid that theſe maid ſervants | 
were accomplices. But taking it, That 
they were not accomplices, why not en- 
truſt the affair to them, particularly to Iſa- 
s : 8 


( 130 

| bel Walker, when fince it appears that 
(upon the ſuppoſition of an impoſture I | 
mean) ſhe has actually perjured herſelf, 
and endangered her ſoul for the ſake of 
the defendant. So ſtanding the affair, 
I want ſomething whereby I can explain 
the conduct of the parties conſiſtently 
with a real birth, and avoid what ap- 
pears to me a danger of drawing ſtrong 
conſequences from facts which cannot be 
clearly ſettled. The proof which the 
defendant has brought of Lady Jane's 
pregnancy, is juſt what I wanted. For 
if one holds this proof to be true, all 
the difficulties muſt vaniſh. Of the 
pregnancy, I think, there is the moſt 


compleat evidence that can be produced. 


I have always thought, from the begin- 


ning of this cauſe, that the ftreſs of it 
would lie here: and therefore, to do away 


the 


( 131 ) 
the proof of the pregnancy, I expected 


that the plaintiffs would have brought a 


proof of a miſcarriage by Lady Jane. 
But we are not now in fo ſtrait a caſe: 
the ſervice has aſcertained the ſtate of 
the defendant, in which he muſt be con- 
tinued ; and that ſervice held pro veri- 
tate, except the plaintiffs could . have 
brought direct and politive evidence of 


the contrary, What always touched me 
the moſt in this cauſe, was the forged 


letters. Vet I own I cannot give this 
circumſtance ſo much weight as to con- 
clude from it, that the whole is abſo- 
lutely falſe. I am far from thinking 
that the evidence of Sir John Stewart was 
not good againſt his ſon ; but then I can 
explain the whole of that evidence ſo as 


to make it not abſolutely ſubverſive of 


the truth of the birth. The forgery of 
8 2 the 
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( 132 ) 
the letters was no doubt an unjuſtifiable 
circumſtance in the conduct of Sir John) 
but then I ſee that theſe letters were 
meant as an interim proof to the Duke 
of Douglas only; for it is clear to me, 
that there was a La Marre, and that Sir 
John did, at ſome time or other, corre 
ſpond with him. The forgery of the 
letters then was a circumſtance of con- 
duct highly blameable in Sir John Stewart, 
though I do not think it was much un- 
like the Tournelle proceſs, which to me 
ſeems to have been intended by the plain- 
tiffs to ſtab the defendant behind his 
back. To me nothing can appear in a 
more odious light than this Tournelle 
proceſs does, though I do not ſay that 
the gentleman who conducted it had any 
fraudulent intention in ſo doing. The 


pl ain- 


{ 183) 
PEN s managers ſeem. from the very 
ginnifig to have beech convinced of the 
impoſture, and therefore it would ap- 


Pear that they thought every thing 1 FeAl 
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Lord AUCHINLECK gave 
his Opinion. for the Defendant, 
to the following Purpoſe. 


1 Have conſidered the cauſe with all 

the attention in my power, and am 
not at all ſurpriſed that your lordſhips 
ſhould differ in opinion about it, when 
1 conſider the immenſity of the proofs, 


and the long laboured argument upon 
| theſe proofs. 


In conſidering this cauſe I endeavour- 
ed to take care not to be as it were 
drawn off at the tangent, and was al- 
ways willing to liſten to any further evi- 
dence that could be got. I was there- 
fore very _ to have Iſabel Walker ex- 

amined 


| (135) 

amined again. To the queſtions which 
I thought material, this witneſs anſwer- 
ed pointedly and diſtinctly; and though 
ſhe underwent an examination of two 
days from the plaintiffs, with the ſpe- 
cial view, as appeared, of making her 
contradict her former evidence, yet, ex- 
cept in one trifling inſtance, ſhe kept 
her temper throughout the whole, and 
had to me ſo ſtrong an appearance of in- 
tegrity, that I do believe that every 

thing ſhe has ſwore is agreeable to 
truth. Before I enter into the cauſe, I 
muſt premiſe a few general obſervations. 
In all queſtions about filiation, ſceptical 

people may have opportunities of railing 
abundance of doubts; as it is poſſible 

that wives may be unfaithful, nurſes 

falſe to their charge, and that they may 
both conſpire to bring in falſe children. 
| | Let, 


( x36) 


Tele Ong e e gin 
almgſt eyery poſſible caſe, yet the law yy 
determine lach queſtions upon, gengral 
principles requiring a legal certainty in 
filiation, not. certainty in the Abſtract, 
Of this daily inſtances occur in this court, 
| And! in the caſe of alledged baſtardy par 
ticularly, the law will take its C courſe. 
and hold the child to be lawful, except 
there be abſolute. impoſſibility of its be- 
ing the child of the huſband. Indeed, 
if we had not theſe rules, every thing 


would run into abſolute confuſion, : L 
* obſerve Further, that if a perſon 


4 
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A 


it; : and b a train of —4— 
muſt be held to be a Proba io Probata or 
pro veritate, till the contrary be proved 
by clear and undoubted evidence. The 


7 A longer 
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longer i it is before the challenge of ſuch 
a perſon's birth is brought, the harder it 
is to get the better of this legal pre- 
ſumption. If the caſe of Douglas had 
been like that of Kinnaird, the argument | 
from the parents acknowledgement would 
not have applied; but here there is a 
long courſe of acknowledgement for the 
ſpace of many years together, with the 
wrarmeſt affection on the part of Lady 
Jane; and what was very remarkable, 
though in very great poverty, neither 
Sir John nor her were ever heard to 
grudge their giving theſe children a 
ſhare of the very little they had. The 
Defendant muſt be a ſtranger to the eir- 
cumſtances of his birth, and ſo cannot 
be anſwerable for the conduct of his ma- 
nagers. It is not in this caſe as upon a 
criminal indictment, where the guilt 
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f the; priſoner may often,,appear from 
hig hehaviour, from; his _ and from 
* hape of his d . 
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To bete are — principles, which 
applied to this caſe, will, in my opinion, 
direct the deciſion of it. However, I 
muſt obſerve farther, that I could have 


iſhed that we could have had a more 


full, clear and ſatisfying evidenee than 
we have: and farther, that this proceſs 
had taken riſe at a time when there were 
no bye motives to bring it, inſtead. of 
its being brought immediately after the 
defendant had defeated. Duke, Hamulton 
in point of law. I own that I; cannot 
get out of my view the method, in 
Which this proceſs was raiſed and em 
qucted. This 1 is material, becauſe it will 
account for many ſingularities occurring 
Wy: 7 1 in 
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in this eaſel” Inſtead &f AppPhyisg för 


an act And ötmifffoni From” tts touft 
to bring a proof of the fnpoſtürc, the 


plaintiffs were pleaſed to bring their cri- 


minal action "before the parliament of 
Paris, and procured a monitoire impor- 
taft, which treats Sir John Stewart and 
Mrs. Hewit as already convicted of the 
ſuppoſition of children. And under the 
word Quidam, makes the thing as plain 
as if they had put in the initials of their 
names. I did not condemm this pics 


befdre the Tournelle becauſe it was un- 


faſhionable; but becauſe it was unjuſt 
and oppreſſive to che laſt degree; and! 


think I can give pointed evidence, that 


this my opinion was well founded. I 


ſhall give” too or three inſtances which 


will ſuffidieatly explain what I mean, 
In a converſation betwixt Miſs Louiſa 
SN Hybert 


. Wt . REED <4 V 2 
= - dp RT 1 - 
82 ; 2 * OTE >= © > 9 
n n | 


n * 3 
Tas © I bs 


= _ K r 


(9 
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whereas, after the Tournelle proceſs, and 
the publication of tha moniteire! ſhi 
retracted this notion, and hf wore. the: ai. 
rect contrary. Another inſte of tis 
pen a ne ee 


Is — re, - Me. D'Anjouy — 
N plaintiffs in Paris, in his private me: 
worial ſays, that Francoiſe La Marre 
5 him, that his brother Pier La Nlarre 
Nas intimate with a Madame La Brune, 
and that he had taught her midwifery. 
Y F rom a ſecond note .or jotting of:Mr, 
- D'Anjou's it appears, chat! the otlicr | 
- Party had been with Francoiſe La Marre, 
and that he told them everything but 
.;the al his brother's acquain- 


"ow | | | jance 
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tance: withi\La Brune. dio But:cafteriallk 
when. this Min Franceiſe ba: Marre tis 
ſwore, upon vn. At: | god ming the 
days. he knew nothing at all about bis 
brother's acquaintance with Ia-Brune. 
Madame Michelle is another inſtance of 
the miſerable bad effects of -this 'Tout- 
nelle ꝓroceſs. Upon her being firſt diſ- 
ed he ſaid, That when Madame 
Stewart-Douglas came to her houſe, ſhe 
had all the appearance of a woman re- 


cently delivered. a In hort, if 1 could 


believe the witneſſes adduced after the 
Tournelle proceſs, and the proceedings 
upon it, I would fairly acknowledge 
mat the ; pregnancy is diſproved by 
| theſe witneſſes, Madam Sautry, che 
mantua-maker at Reims, makes ſtrong 
endeavours to diſprove the pregnaney; 


"ſhe: even meaſures Lady Jane to make 
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the plainte to the parliament of va 
they appear to be ſatisfied that Lady Jane 
Bad every appearance of pregnancy ; ; but 
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after the monitoire e appeared, the Na 
mories of the witneſſes" underwent ts 


| great alteration. Some of them = 
| very much weakened 1 in this particular 


ar, 


when others were a as much improved, 
Tos 4. N. 20 [IG 303] 10 1473 


: | Having thus Re a general view of 
the proof brought by the plaintiffs f in 
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this cauſe, I have only to add, N 
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pay no great credit either to the boobs 
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of Police, or to thoſe of the Hotels i In 

Paris. The plaintiffs at firſt ſet forth, 
13 + Fr I 18 181 

that theſe books were infall libly ſure, 


and liable to no errors or miſtakes ; 4 
whereas to me it really appears to be a 
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1 5 957. f; books betwixt, the xelpsQing | 


hate "to 265marfroeq aft of ↄnieſq 508 


on iT-wheT tedt bonzits: 56G 03 TR3qqQs vol! 


Such is the exidence 5 which w 
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are to determine this .grea cauſe; Ex> 


a hb 


ceptin ing . ewhat as to = eonduct of 
parties. I. The pr oof againſt the defen- 
dant may be reduced to two general 
heads. Iſt, Things excluſive of the 


truth of the birth, ſuch as Lady Jane s 


age, letters of falſe dates, the enleve- 
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ments, non-exiſtence « of La Marre and 
La Brune, &c. And 2dly,. The alibi in 
Monſ: Godofroi? s upon the roth July. 


The plaintiffs have now given up che 


12 
point of the age, though it Was upon 


that alone that the ſuſpicions firſt roſe ; 
but they foy that ſhe had only the ap- 
pearance of pregnancy. Well, take it 
ſo; it is clearly proved that ſhe had ſuch 
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++ appezninee;; and from all che aches 
cnniſtances Jam fully convinced it was'a 
xeal.pregnancy.'/ If no appearance of 
pregnath had appeared at all, then the 
cairle<mirſt hard gene clearly ugiünf the 
. None of ine other @ * 

ane ut think, ee aufe i 
1 letters Sich 
2 wit Ben be the 
conſequence to'this defendant, if His fa” 
ther did not act the proper part? The 


1 


people upo ple upon the other ſide have at times 
not ate properly neither; for inftance, 
the Tournelle proceſs ant all the conſe- 
quences of it. In the conduct of which 
cvſe chere is ſomething that does not a 
little reſemble La Marre's letters. Of 
this Lal give che following ſtrong and 
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pregnant inſtance. At firſt the plaintiffs 
thought proper to place the' ſcene of the 
alibi in the houſe of Michelle upon the 
eighth. day of July, and this they did 
upon the authority of Michelle's books, 
and alledged that the article of Monſieur 
Fluratt and bis Jamily vvrote in that 
book upon that day, was of the hand- 
writing of Sir John Stewart himjelf. 
This being the caſe, the plaintiffs thought 
proper immediately to get this book of 
Michelle's lockt up in the Tournelle, in 
order, it ſeems, that the defendant might 
never ſee it. Inſtead of producing the 
book itſelf, the plaintiffs have brought a 
long oath concerning this book, and 
more particularly concerning this article 
the date and hand-writing of the entry 
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concerning Monſ. Fluratt and his fami- 
Iy. This gentleman, who depones in a 
U moſt 
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moſt pointed x manner upon nis bare me- 


* 


mory a as to che | dates and hand-writin 8 


| . Mor. 
My the, "articles of Fd book, i is one 
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many V founding any Conſeiller 1 Roi, 
and 1 know not all what, | He depones, 
That { ſo far as he can | remember, the a ar- 
ticle which goes before that of Mon. 
Fluratt is « of a date anterior to that of 
the 8th July; ; and that he remembers to 
have afked of Michelle of whoſe hand- 
writing was the article of Monſ. Fluratt : 
- And that Michelle anſwered the depo- 
nent, * That this article was neither of | 
his hand-writing nor that of his wife 83 - 
and that he preſumed it was of the hand- 
Mic of the perſon who called himſelf 

Fluratt. However, the plaintiffs hav= 


ing WN their ground as to the alibi, 


Vide purſuers proof, page 887. 


and 


tr). 


and panned ir to Mon. Godofroi. 2 
wh 48 itſelf [> is Produc ce," 


though i it ſeems it could Wr be got tie 11 


fore; when, inſtead of che dates and 


bend-wiitiag being : as repreſented by this 
officer of the. police, it appears clearly 


chat her. are | als lentil different.” | 
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atl this? Nu. other dingy than to pate 
upon your lordſhips by repreſenting. the 
alibi to have been at Michelle's. This 
was at leaſt a wrong ſtep, as much ſo 


perhaps as the fabricating of the four let- 


ters, which may be compared to the piæ 


fraudes which were frequent of old, and 
which happened although the people that 
uſed them were in the main ſupporting 
a thing that was right. Yet I do not 
vindicate Sir John for this ſtep, but I 


cannot carry the thing ſo far as to make 
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it overbalance the weight of unſuſpici- 


ous evidence which the ' defendant hab 
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I come now to touch ſhortly upon the 
proof of the alibi at Monſ. Godofroi's. 


In inſtructing of which I think the 
plaintiffs have totally failed, and I muſt 


continue to think ſo, except I can be- 
lieve that he and his wife have memories 
ſuperior to Jaſepb Scaliger's. They 
have indeed moſt unaccountable memo- 
ries, according to their own account of 
the matter; for they even remember 
what coat Sir John had on in the year 
1748. I am however unwilling to be- 
lieve them to be perjured, but I believe 
that they had their memories refreſhed 
by the monitoire, as many others ſeem- 
ed to have had theirs weakened by It, 


They have been miſled by their books, 


which 


ft} 

which they think all very accurate, tho? 
it is proved to demonſtration theꝝ are 
liable to many errors and miſtakes. And 
becauſe they had marked Sir John 
Stewart's name in the Livre D'Inſpec- 
teur, therefore they take up an appre- 
henſion that the b/ank article of the- 
Ath of July, in their Livre D'pence, re- 
lates to him and n Jane and Mrs. 

Hewit. el Stir e bir £13. 5488 


Upon the whole, my opinion is, that 
as the defendant is now in complete 
poſſeſſion of his eſtate, and as the evi- 
dence againſt him 1s neither unſuſpici- 
ous nor concluſive, that therefore * 
falls to be aſſoilzied. | 
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* amen ta my ee in \ this — 


15 Iwill not run over the whole of the 
arguments ated upon either. fide, but 
Ill endeavour to take one cloſe connect 
ed view of the whole. The queſtion 


| now before us, falls to be determined 


upon principles of law, of 1 importance 


not only to this country, but to all man- 


kind ; and of theſe principles the firſt 
is, chat there is no direci proof neceſſary 
to eſtabliſh filiation. Accidents innu- 
merable and unavoidable may prevent a 
claimant from bringing direct evidence 
of his birth, more eſpecially if the ſame 


has happened when his parents were 
4 | tra- 
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travelling 4broad in 1 fonkigtrit wh; 
Yea, T will adventure to tay; That hf en 
che avimerous © zuckeee BO Pictet, 
there i 18 not, pethaps, 0 one "ins Fm A 
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able to bring eompleat N evic dence x of 
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the preciſe time and place, and ot er cir- 
| cumſtances attending i — For th th 1 ES 
reaſon, therefbre, | it 1 That a. — 


Segen 


bir, but the e ee, of the 
Parents, and the ha bite and repute 2 | 
quent upon that acknowledgment. | 1 do 
not mean to fax, that ſuch may. not be 
defeated by 2 contrary proof; 1 only ay, 
That it is legal evidence, as much. as if | 
the direct birth had been proved by_wit- 
neſſes ; - and that, until it ſhall be redar- 
gued by a dear and poſitive proof of 
the contrary. 80 ſtanding the law as I 
apprehend, the defendant is entitled to 

found 
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| parents os habite and repute fol- 


lowing thereon as probatio probata. The 
conſequence. of which is, That the onus 


| robandi muſt fall wholly. upon the 


Plaintiffs i in this cauſe. I am alſo equally 
clear, that before the plaintiffs can Pre- 


vail here, they muſt bring ſuch evidence 


to your lordſhips, as would have been 


: ſufficient to have convicted Sir John, 
Lady Jane and Mrs. Hewit of the capi- 


tal crime of appel. tio partus; and if ſuch 
ſtron g proofs are neceſſary only to bal- 
lance the legal preſumption for the birth 


of the defendant, much ſtronger muſt 
theſe proofs be, where there is both a 
direct and a circumſtantiate proof of the 
birth, as is the caſe here. I ſhall conſider 
firſt the proof ſo brought by this defen- 
Gant, and chen the proofs brought by 
the 
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— And firſt, as to the 


pregnancy, in ſpite of all che plaintiffs 
have advanced às to the uncertainty afid 
2 of my pro 


Gh e ever EY 1 55 this üb 
ject, hold pregnan ancy to be 4 thing ca 
pable of 4 certain Proof: And Whatever 
a ſceptical phyſician may have given'ss 
his opinion in this cauſe, as to tlie un- 


ga, 


certainty of the proof of pregnaney, 


yet I regard not his opinion either, . 
the nn which I have: now given. 
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This RD the 2 1 go on to enquire 


whether or not the pregnancy of Lady 
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evidence ftands ſo ftrongly f u 1 ted | I 
the oath of Mrs. Hepburn of Keith 
and ſo pointedly confirmed by a ae 
of other ee ble p perſons Who hal the 
moſt intime ande With,” ät! 
moſt fred 00 le pc of ſcelng 
Lady Jane at that time; that I can have 
10 doubt of the Kater Againft this che 
negative evid idenes ane he plain. 
eie can never r be held/fuflici t. "Xia 
indeed, it does appear, that the platntf 
themſelves 1 were convinced 6k the "pr 2 
nancy: not only from their d Fat 
to the] parliament of Paris, but alſo Hom 
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the deliygry. itſelf. This, indeed, zelts 
upon the teſtimony of Sir John and Mrs, 


Hewit, ho were the only 8 7. vitneſſes 
Mat gan he found to the act bh f delivery. 


PAPA fill. to be noticed, that their 


gize&t and poſitive harmony do the 


is gon 1 by, a train of ſuch eircum- 
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nisten iyi mind, as Heng ab 546 
man more wi the fes hud fore due SH 
tf; the fact. The eircuhſtantes ft 
I mean, are.icohtained in the Cath of 
Doctor Manager, and Madame Garnier, 
the, ueſe- of the /erond chill It would 

have been, indeed, next to a mirkcle; if 
Sir John Stewart; in order td abEmplih 

this alledged impoſture, ſhould have pitch+ 
ed upon a Pier La NIarre, to be the 
fctitious accoucheur, who, as he hitmfelf 
told to Doctor Menager, had about that 
ume delivered a foreign lady of high 
rank, and of an advanced age, of twin} 
the youngeſt of whom was inttufled to 
bis (La Marte's) care to be hurfed. But 
this is not all; yor have! Madame Gar- 
ier herfelf firearing expreſſy, That ſho 
nurſed a child given to her by Mr. P. La 
lde and that he told her to take exe 
1E | ceeding 


Kinionry nd eight be 2 a . itt 
then aeeidental rhanner in whlelr bork 
the nurſe were diſcovered; it muſt eſtabliſis 
the credibility of their teſtimony be- 
That if Giles and Francoiſe La Murru, 
Mad fpoke but the truth, the evidence 


upon theſs articles which'T have Harratedg 


world Hot have been liable” even to che 
ſhadow of an objection. But even, ſup- 
pofing that there had been lefs proof of 
ther ar F delivery, either by witneſſes 
ors by eiroumftances, it falls to be nos 
ticed, That the two proofs of pregnaney 


and defivery mutdafly affiſt each other; 
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went to Paris, the law Would Have fd 
famed,” That ſhe was there delivered ac- 
curding to the;account ſhe herſelf gies 
us As the pronf of the eircumſtanqes 
defore, ſo the proof of what happened 
after the delivery convinces. me, FR 
there. in, no, falſchood, in this caſe. We 
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brought to. be by no means ſuffcient ” 
© - diſcredit the teſtimony. either of the one or 
iche other of theſe capital witneſſes. T have 
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n run thröugh the bulk r the proof 


brought by the defentant, and which it 
is to be conſidered he was not obliged to 
bring, and mall therefore proceed to 
examine with as much accuracy as I can 


the proof brought by the plaintiffs. The 


plaintiffs proof is not pretended to be 
diref? or poſitive, it is circumſtantiate 
wholly, I have ever conſidered it as an 
\icontravertable principle of law, that 
wherever there is a proof upon one ſide 
by credible vitnefſes (which is the caſe 
here) this cannot be ſhaken by a proof of 
circumflances, when theſe circumſtances 
are not inconſiſtent with, nor excluſive 
of che principal alledgeance eſtabliſhed by 
witneſſes.” I will give one inſtance in the 
| Proofs which the law admits in the cafe 
of cheft. This crime is generally proved 
by a train of circumftances; that the 
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perſon charged with the theft was found 
with the ſtollen goods in his poſſeſſion, 


that he was habite and repute a thief, or 
ſuch like circumſtances. In order to free 
himſelf from the charge attempted to be 
proved againſt him by ſuch a train of cir- 
cumſtances, the priſoner at the bar gene- 
rally alledges that he came by the goods 
in a lawful manner. And if he ſhall be 
able, by the teſtimony of two unſuſpected 
witneſſes, to prove this fact, the whole 
circumſtantiate evidence reared up againſt 
him falls to the ground at onee; and 
that for this good reaſon, that theſe cir- 
cumftances, though they be fully proved, 
are not inconſiſtent with the alledgeance 
of the priſoner proved by direct teſtimo- 
ny. If then we ſhall take a'view of the 
various circumſtances adduced by che 
_ Plaintiffs, we ſhall be convinced that 

3 | | they 
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many of the moſt material of theſe ſuſpi- 


ciqus circumſtances the defendant has 
been able to account; and though they 
had not been acoounted for, yet they did 

not apply. As to the declaration of the 
defendant's father, Sir John, I ſhall only 


barely mention, that through the whole 
of that examination, Sir John ſhewed 


not the leaſt oonſciouſneſs of guilt. As 
to the four letters from Pierre le Marre, 


which are alledged to be forged, I muſt 
obſerye in the. firſt place, that I am. nat 
ſatisfied that theſe letters were really 


forgeries by Sir John, And adly, That; 


though we ſuppoſe them to be forged, 


yet this cannot defeat the direct and 
eireumſtantiate evidence brought by the 


Gefendants „and which does not reſt 
bi. upon 
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. to the 0" in Godoftois, 1 pay no. 
regard to his books; and hong theſe 
are ſupplied by his oath, 4 Which it is 
highly probable to me hie is miſtaken, yet 
they are not ſufficient to defeat the whole 


of the evidence on the fide of the. de- 
fendant. 
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„ now a aw > towards: a concluſt x and | 
| have only to add a few general oblerra- 
tions. The ſyſtem of the plaintiffs a ap- 
| pears to me incredible” in all 3 
Lady Jane is clearly pike) to . been 
capable to have children, Why not then 
- have children ? Is it at all erediblg that 
upon. their return, from Reims to Paris, 


when they! had 2 Picked up one _ 


wes 
Fw 


"ink 


( x65). 
friends there andelfſewhere;that they had 
ö. Yea, might not this circunftance, 
taken by itſelf, have afforded ground for 


an almoſt immediate detection? When | 


come. to Reims, they give out that their 
ſecond child, whom according - to the 


plaintiffs they had not yet picked up, 
was a ſiekly, tender infant. But this is 


not all, for at the diſtance of ſixteen 
months. after this, the child they bring 
with them from Paris was found exactly 
to anſwer the deſeription given of him. 
* Upon. the ſuppoſiti tion of an impoſture, 
this 3 18 all truly miraculous. 


_ "Lady Jane Douglas's Nene letters to 
Sir John and her other friends upon the 
ſubject of her children, are wrote in a 


ſtile fo affectionate and tender, ſo urieon- 
trained and natural, that they afford 
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(166) 
full conviction to me of two things :. 
ift, That they were never intended for 
public inſpection; and adly, That they 
flow from an innocent mind oppreſſed 
Shall we then, my lords, after ſo clear a 
proof on the part of the defendant, upon 
which he has been in poſſeſſion of his 
ſtate to the age of manhood, deprive 
him of his illuſtrious birth and princely. 
eſtate; and, upon a moatly collection of 
inconcluſive circumſtances, ſend him back 
to he accounted the ſon of an infamous 
beggar, who has perju jured herſelf ; in the. 
face of your lordſhips ? ? One thing more, 


and I have done. The proceedings i in 
France, in conſequence of the Tournelle 
proceſs and monitoire, ſtruck me with 
horror and indignation; and more parti- 
cularly I was ſhocked to ſee a Brijiſh act 
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Jv giving my opinion dit this . 
I do not think it neceſſary to recapis 
tulate much ; it will be ſufficient to trace 
ſome of the outlines of the proof, and to 
draw the conſequence from theſe facts ſo 
eſtabliſhed. The queſtion before us is 
point of fact merely; that is Whether 6? 
not the defendant is the ſon of Lady June 
Douglas? Upon whom the onus probendi 
is to be laid, is a Preliminary point, 
upon which I cannot agree to adopt the 


N eee? 


arguments « on either ſide, both ſides hav= 
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e carried them too far. We can get 
but few rules of law to apply to ſuch cir- 


; eumftantiate caſes; but the following 
rules ſeem to me to be well founded in 
reaſon and ſenſe: 1ſt, It is not ſafficient 
for the defendant to fay, chat; as he ſtands 
in poſſeſſion upon a verdict, therefore he 


is obliged to bring no further evidence ; | 


edly, Neither are the purſuers to be ex- 
cuſed from their proof. It is incumbent 


upon them to point out what defects 
there may be in the evidence upon which 
the verdict proceeded, and to bring what ' 
farther evidence of its falſhood they can: 


and upon the whole of that evidence we 
muſt pronounce Jud gment accordingly, 
taking into our view every fact and eir- 
cumſtance more or - leſs material, as they 
ſtand more or leſs connected with the 
material object in view; that is, the birth 
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of the defendant. From the very nature 
of the e evidence, the plaintiff were fed 1 to | 
contravert the pregnancy, becauſe preg- 
nancy is inſeparably connected with the 


delivery, and) yet I do not think that the 


plaintiffs have fully diſproved the preg- 
nancy. Indeed the appearances of preg- 


: nancy at leaſt, are eſtabliſhed ww thr 


doubt when at Alx and Liege ; but from 


che time that Lady Jane leaves Liege, 
that appearance becomes more üncertaln, 


15 


and grows more feeble, as they advance 


nearer to Paris, the place of their deſti- 


1 121 20010 


nation. Indeed Lady Jane paſt quickly 


550 35 G 


through a ſtrange country, which is 4 


4.3 1801 10 0 
circumſtance that may account for peo 


ple? 8 inattention to her; ; "ad as to thoſe, 
eee 21 

who have ſworn ſo pointedly to the 192 

nancy, they might be deceived with t 


appear ogg and think it real.” N N of £ 


oy 
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ay g pul Py real pregnancy, e cannot he 


3a 1.443 


| that imitate , Pregnaney 3 * and when to 
chis Ladd the riſque that Lady Jane run 


by long gournies, rough and bad roads, 


and bad machines, I am led to conclude, 


ww wo — 


N that notwithſtanding the appearance of 
pregnancy, which is proved, yet the de- 
fendant is not thereby relieved of bri ng- 
ig peel evidence of his birth, 


It t is remarkable in Soing over this 


proof, that Lady Jane Raid no leſs than 
nine days at Sedan. We have the evi- 
dence of Mrs. Hewit and of Mrs. Glaſs 


as to what happened there, and which 
evidences contradict each other to the 
laft degree, though both of them ſeem to 


agree in Lady Jane” s being in danger of a 


miſcarriage when there, From that time 
2 2 on 
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gnitiltchepariived at Pat 


chat Lady Jane had no dee; in Pets 


forming her) Journey, nor any threatgings 
of her approaching delivery. 


| The evidence of the birth divades 1 its | 
falf into two claſſes, Iſt. That. evidence 
ariſing from the teſtimony of Sir John 
and Mrs. Hewit, and from letters wrote 
by them and by La Marre. 2dly, The 


teſtimonies of Doctor Menager and Ma- 
dame Garnier. This is the whole of 


with erte FSI — give it a8 m 


| opinion, That it does not appear to me 
Sufficient! for the purpoſe. If we take 
zone claſs of his evidence without the 
z other, it is clearly not ſufficient; if we 
ein them together, they mu tually con- 
::tradidt and deſtroy each other. The 
proof of the forgery of the four letters 
cob. | | from 


( 248 
— inmy;opinion, 


daſtroy ah gredit due tone teſtunoiy 


A Sir John Stewart and Mrs. Hetyit as 
to him. Thi plaintiffs have entleavour- 
ed to prove, that Lady Jane knew of the 
forgery, and that ſhe relied much upqu 
"theſe four letters to prove the birth. Bus 
FP own, I Pur 1 they have, ſuccee 

od) in this. 771 


1 The ſecond wech of the © evidence for 
the birth ee, * me evidence of 


wer. In am e eee give way to the 
idea, that any witneſs is willingly per- 
-jured. I believe the accounts that Doctor 
Menager gives of his converſation with 
La Marre; I believe that La Marre was 
for ſome years in the Hotel Dieu; and 
chat he afterwards practiſed as a furgeon 
in a very low MP and was a goed 
aon! | : deal 
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La Marre fwore to by Doctor Menager, 


be drawing too ſtrong conſequences from 


(4) 
cl employed | in act Trvices, But 
4 it is clear, that this Ta arre can 


1 107 L 


not be the : ſame one, chat Sir John : 


e 


tewart deſcribed ſo particularly. Doctor 
Menager's friend, La Marre, was 552 


444 4 


Walloon, neither could he be a "furgeon, 
of 4 regiment in the year 172 1 , | becauſe 


he was then büt a mere boy. 4 was, 


7 5 


very natural for ſo obſcure a man a8 the 


011 


to boaſt of his great practice, but i it would 


1 9117 
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che ſtory which he told about the foreign 8 
lady, whom he brought to bed of twins, 


to fix that foreign lady to be Lady Jane 
Douglas. This is not the only bieden 


to the application of this evidence to 


— Pp 10 


the preſent queſtion, for it appears ; 


clearly 1 in proof, that if this 5 Marre : 
did really deliver a forei gn lady in the 
way ſet forth by Menager, it muſt 4 | 
oy” been 
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been in the Naar, 747. For, e haves 
clearly aſcertained. by the Evidence. — 
Monſ. Giles, That Doctor Menager, 


attending the, army. during the whole oof 


the year 1 748. do indeed reſt, more 
den the evidence. of Giles, . upon * 


„% „ 


N Menager's 8 oath applies t to an carer. ven. 
riod. The defendant ſets forth, that he 


was born upon t the Toth. July -I 748, in 
the houſe of a Madame La Brune. Of 


Ie 114 25 


this the defendant has produced no ſuf , 
ficent evidence ; 3 he muſt ſtand upon the, 
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evidence. I mentioned before; ; and there: 


At 


fore, all theſe ob) ections to the evidence: 


of Sir John, and Mrs. Hewit ſtrike in 
properly here. : The circumſtances, tis, , 


tuation and buſineſs of the La Brunę, | 
in whoſe houſe, fays the defendant, Lady, 
Jane may | have been delivered, are totally. 


different 
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EY fran thels!condefiedfid on by 
| Si John and! Ms. Hewitt,” repeated 
Units; as Well upott-deflatation' a upon 
thee oaths From” theſe things, thers 

T' muff draw the“ eonelufion, That 

the defefdant has bröüght nd ce 
— that Lady Jane was: delivetec 
it the hbuſe' of 'a' Le” Brune, and by & 
eee 


3-80 dbb alibi in Mon. Gailiais; T 
think his books are good evidence of this; 
253d at lcaft moral evidence df it, all that 
can bẽ expected in ſuch a cafe,” and tliere 
nes no probability at all upon the othet” 


1 and Lady Jane had been 
now pleading for theinſetves againſt” this 
eden: they would” have had nothing : 


60 5 5 _ they could have produced 
as 


„1 
26 ſtrong evidence to ſhow, that they 
were actually at this time in the houſe 
of a Madame La Brune. But when to 
this evidence by Monſ. Godofroi's books, 
we add the obſcurity. and. concealment; 
and want of truth in the accounts given 


of this whole tnatter by Sir John, Lady 
Jane and Mrs. Hewit, the evidence is ſo 
ſituated, that upon the ſide of the de- 


fendant's birth, there remains but a 


bare poſſibility ; whereas, upon the ſide 
of the plaintiffs, there 1s a great weight 


of probability, and even. of moral cer= 


tainty. Much has been ſaid about the 
E nlevements, though I am far from 
thinking, that there is any direct evi- 
dence againſt Sir John and Lady Jane 
upon this article. The only propoſition 
eſtabliſhed by that part of the proof, is 
That Mignon and Sanry had in the 
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(178 } 
month of July 1748, - and November 
1749, a child carried off by each of 
them by foreigners ; but then, upon this 
point, I muſt join the ect of the plain- 
tiff's proof, to the defects of the defen- 
dant's proof, and then take the cumular 
amount of the whole. I have ſpoke ſo 


far, and have given my reaſons for being 
againſt the defendant. But, I own, I 
have ſome doubts, as this is a circum- | 
| ſtantiate evidence againſt him, Whether 
| | as he is free of all blame from any irre- 
' __ gularity or crimes committed by his pa- 
rents, whether, therefore, he may not be 
entitled to lay hold of the mere poſſibility 
= of the fact as ſet forth by him; and more 
eſpecially as he is now in poſſeſſion of his 
7 Hate by a verdict. However, to this, I 
| fee one objection, that as a child owes 
his birth to His father, ſo he muſt take 
his 
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* 


his ſtate alongſt with the accounts given 
by his parents; and, in fact, the defen- 
dant's whole plea hangs upon the ac- 


min of his parents * 


There were ſome other chit which | 
at preſent ſeemed to be ſpecious upon the 
ſide of the defendant; particularly, i it was 


afked, what could be Sir John and Lady 


Jane's motives for this impoſition of 
children ? What their motives might be 
is impoſſible to know exaly, without 
knowing the characters exactly: and 
whatever were their characters, it is cer- 
tain, That the argument of the defen- 
dant, that upon the ſuppoſition of an 
impoſture, it was bringing a needleſs 


burden and inconvenience upon them, 
will not apply. For if the conſideration 
of inconvenience could have had any 
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weight with Lady Jane, it would have 


prevented their marriagealtogether, Lady 


Jane, in her letters, uſes a certain myſte= 
rious way of writing alongſt with the 


warmeſt affection towards theſe children. 
For this affection towards children not 


her own, it is indeed very difficult to 


account: But we muſt conſider that Lady 
Jane was a lady of great humanity and 


charity, which might inſenſibly lead her 


to contract an affection for theſe children, 
whom ſhe had deprived of their true 


parents. She was alſo thought a wo- 


man of high ſpirit and honour, which 
might lead her to compleat, by every 


poſſible means, a ſcheme, bad as it was, 
which ſhe had once taken in hand. „ 


From All this, then I anche, that 
we ſhould ſuſtain the reaſons of re- 
ann. 


Lord A E E MO R E foke next. 
as follows, 


1 Have med an opinion, ene 
| able to that now given. I attended 
with all the care I could to the ſenti- 
ments of thoſe judges who gave their 
opinions yeſterday upon the other ſide 
of the queſtion from me. They made 
me examine again the grounds of that opi- 
nion which I am now to give; ; and after 
conſidering their arguments as much as 
L could, I found my ſentiments rather 
confirmed than ſhaken. Though my 
opinion 18 clear 3 in this cauſe, yet I muſt 
own it is a difficult cauſe. This, amongſt 
other things, has been owing to the art 
Yi gs SES nung 


1 


r ” 


? ( 182) 
and abilities of the defendant's council, 


Who, in attempting to ſhake the circum- 


ſtantiate evidence brought againſt him, 5 
took theſe circumſtances one by one, 
and then drew their concluſion, that this 
was all that the Plaintiffe had proved. 
Whereas i " ating their own proof, what 
was but a preſumption in one Page, 
was in the next poſitive evidence, and 
then roſe to a demonſtration. All this 


| perplexed me a good deal, and I was 


therefore obliged to return to the gene- 
ral view of the whole Proof in this 


cauſe. 


There 3 been ſome little points of | 
law attempted to be brought into this 
cauſe, though the queſtion before us is a 
point of fact entirely, upon which any 
man may judge. It is a jury-cauſe: 

and 


83) 

and it is a cauſe where every body will 
judge for themſelves, and alſo judge 
thoſe who judge it. Much has been faid 
upon the defendant's ſervice, and his poſ- 
ſeſſion conſequent upon it: I think he 
was rightly ſerved upon the proof as it 
then ſtood, and would then have had the 
ſame opinion myſelf. By the poſſeſſion 
of the eſtate in conſequence of that ſer- 
vice, the defendant has been enabled to 
ſupport his defence; but farther than 
this, what can that ſervice entitle him to 
in this cauſe ? It is of no weight as to 
the evidence, becauſe we are to judge of 


the point of fact.— It cannot have more 


force than the decreet of an inferior 
court under your lordſhips review. It 
muſt ſtand or fall upon its own grounds, 
and can never be held as a probatio pro- 


late. We ſit here, as come in place of 
the 
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( x84 ) 


ther this verdict ſhould be reduced or 


not. Surely then the thing under redue- 


tion muſt ſtand or fall according as it 


appears to us now. ; 2 give all the force 


poſſible to the arguments drawn from 


the acknowledgement of parents, but 


this f is not what we all depend upon; 2 we 


we have all habit and repute; the un- 
contradicted voice of a whole nei ighbour- 
hood or country, bel: des the acknoviledges 
ment of our parents. But "this Habit 


. 
and repute the defendant bas not in this 
_ cauſe; on the contrary it appears, chat 


the doubts of his birth were coeval with 


the birth itſelf, 


n may be ated, whether Lady Schaw, 


| who took the defendant into her family 


Upon the death of Lady Jane, had a firm 
=. T5 | mY 


6185) 


confidence in the truth of the birth, 


when ſhe deſires Mrs, Napier to write to 
Sir James Stewart in France, and ſays, 
that ſhe gives her a clew to unravel this 


dark ftory. Let us examine Mrs. Na- 
pier's letter to Lady Frances Stewart, and 


we ſhall there find her expreſſing her 
fears leſt a failure in ſucceſs make things 
leſs clear than they now are. Lord 
Cathcart 3 in his depoſition ſays, that he 
had heard the birth often doubted, on ac- 
count of the myſtery and concealment. 
But even ſuppoſing that the defendant 
had been in poſſeſſion of a general habit 
and repute, it is but a preſumption, and 
therefore mult yield to proof, And this 
proof muſt, 3 in the nature of things, be 
a proof of all facts and circumſtances. 
And as the one or the other preponde- 
rates, ſo are we bound to give che 


cauſe. 


1 I hall 


is e a 


( 286 } | 
Iwill now. proceed to late ſuch parts 
of the proof as to me appears moſt ma- 


terial. I take up Lady Jane Douglas 


and Sir John Stewart at Reims, where I 
think there appears enough upon the 
face of their own conduct to infer the 


concluſion, that it was a ſcheme of 1m- 


poſture they were going on. At Reims, 


which i 18 one of the moſt populous towns 


in France, Lady Jane had an opportu- 
nity of getting the ableſt aſſiſtance; and 


beſides the advantage of ſeveral Britiſh 


people chere, to whom ſhe daily appear- 


ed, and by whom ſhe was much beloved. 
In this fituation Lady Jane paſles a whole 
month at Reims, but at laſt when. the 
critical period muſt have been very near, 
ſets out for Paris, cates only! by. Sir 


able a journey ſhe can give no reaſon; 
le 


( 187 ) 
me gives only à falſe” pretence, "that 


there was no proper aſſiſtance to be had 
in Reims. And for the extraardinary 


ſtep of leaving their maids' at Reims, 


they give a pretence which is alſo proved 
falſe, that they had not money to carry 
them to Paris. They arrive at Paris 


upon che evening of the fourth of July, 
and put up at the Hotel Shaloons, a re- 
ſpectable inn, to which they had been 
recommended by Monſ. Maillifer at 
Reims. Inſtead of x remaining in this 123 


or even giving Monſ. Godofroi or his 


wife the Teaſt notice of the real intention 
of their coming to Paris, or enquiring of 
them for the ableſt aſſiſtance, they ſud- 
denly leave his houſe and hire lodgings 


at a Madame La-Brune's, where Lady 
Jane is delivered of twins a few days 


. in preſence of that Madame 
B b 2 Las 
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La- Brune, her denk and d Pierre La- 
Marre, who was the accbuctieur. Who 
was this Pierre La-Marre? Says Sir John 
Stewart, he was a Walloon” ſurgeon, 
whom he had ſeen at Taege in the year 
1721, but who was then in Paris upon 
an affair © en epineuſe.” This whole 
account given by Sir John, the defen- 
dant now gives up. But can he give it 
up without giving up his cauſe? Sir 
John had brought Lady Jane to Paris to 


be there delivered by the very ableſt 
hands, and yet he entruſts her to the 


care of a wandering ſurgeon, whom he 
had not ſeen ſince the year 1721, and 


who was obliged to be concealed in Paris 


upon account of a tickliſh affair. Did 
Sir John know where La- Marre lived 
in Paris? No. He is prevented from 
eling Sir John that, on account of che 
| 8 tickliſh 


(6189 
tigkliſh affair he came an; though at the 
jams time he is ta be met with on the 
moſt publie walks an Paris, in the Lux- 
emburg or Thuileries. Would then Sir 
John have known where to find this ac- 


coucheur if he had wanted him ſudden- 


ly Df Lady Jane, for inſtance, had 
been ſeized with her pains in the night! 
0. — Sir John, declares. he would not 


= known where to find him ; and that 


11 this had happened, he muſt have al- 
led another. When to this we add Mrs. 
| Hewit's account of the matter, that Lady 
Jane never ſaw La-Marre till the critical 
time, I can appeal to the underſtanding 


and feelings of the heart of man, that 


this ſtory has no truth in it. It. far ex- 
cells probability.; it is even impr obable 
to the laſt degree; fo much ſo that it 8 
W theſe things could have hap- 
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pened upon the ſuppoſition of a true 
birth. Lady Jane had ſtaid 4 whole 
month at Reims, though it is now in 
proof that Paris was the real place of deſ- 
tination. Would it not then have been 
much more proper to have gone ſtraight 
to Paris? None of the yritnaſſes at Reims 
mention the leaſt of any complaint made 
by her, that there was no good aſſiſtance 
kkely to be got theres and there is not 
che leaſt evidence of the ſtory told, both 
by Lady Jane and Mrs. Hewit, concern- n= 
ing the advice given her by an.unkno! 
lady, to leave Reims on account of che 
unſkilfulneſs of the practitioners. Mrs. 
Andrieux never gave her any ſuch ad- 
vice; for it appears, that ſhe never tonk 
her even to be pregnant. However, if 
they left Reims to go to Paris for the 
ths, beſt. afliſtance, it was natural and 
8 proper 


* 


t 
proper for them ſurely to have taken the 
very firſt advice there; at leaſt, it is nog 
10 be expected that Sir John would bare 
* * W a man = La-Mar 
was, | 
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I ſtill demand the Weib of thei law 
ing their maids at Reims. They gire 
me a feaſon which I prove to be falſe. 
After | this, is their deſerting Reims to 
be accounted for to tho mind of man? 


The delivery is is Bald to Be happened 
in the houſe of Madame La- Brune, and 
we have a moſt pointed deſeription given 8 
of her, of the houſe, and of her family, "2 
both by Sir John and Mrs. Hewit. Yet 
they could give nodeſcription of the houſe 
bo as to find out in what place it lay. In 
| er this great event of the birth hap- 

pened 


( 198 ) 
pened in a place which no body eould 
ever either find out or hear of, and which 
never had any exiſtence; though it is 
certain, that the greatneſs of the event 
' muſt have rivetted it eternally in their 
minds. I obſerve, that wherever there 
was a real place, thither they have been 
effectually traced; but to La-Prune's 
houſe they have not been traced, hecauſe 
there was no ſuch perſon. 'Upon the 
ninth day after the birth, according to 
the account given by them, they change 
their lodgings, on account of buggs; 
and when they appear at Michell's upon 
that day, they have no child with them 
at all. Where were their children! 
They were ſent to nurſe. What was the 
reaſon of this, of ſending them both 
away they knew not where? According 
to their own account, the eldeſt was 
ſome- 


( 493 ) 
ſomewhere in the country towards St. 
Germaine, and they are to go next day 
from Michelle's in order to bring home 
this child. Accordingly they do go away, 
and return again, bringing with them a 
child in all appearance much older than 
their child could be, under the care of a 
nurſe who had no milk to give the child, 
and who had the king's mark upon her 


as 2 common thief, Mrs. Hewit has 


faid, that during the whole time Lady 
Jane was at Michelle's; the never went 
abroad; whereas it is dear, that ſhe 
went in a coach to ſee the moſt remark- 
able ſquares in Paris: and that ſhe went 
alſo to ſee Verſailles. Though during gall 
this time the never once went to ſee her 
ſecond child, though 3 it was ſo fickly and 
tender, | and though, according to the ac- 


count given of it now by the defendant, 
e Cc | it 
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694) 
it was within half a league of- Paris. 
There is one thing very material to be 
obſerved in this cauſe, and that is, that 
they never wrote to any perſon of the 
birth till the 22d July. Was it natural 
for them tb have concealed ſo joyful an 
event for the ſpace of twelve days. Would 
they not rather have taken the very. ear- 
lieſt opportunity of communicating to 


their friends. ſuch joyful intelligence. 


1 come now to examine the evidence 
brought by the plaintiffs, which to me 
clearly diſproves every part of the ac- 
counts given by Lady Jane, Sir John, 
and Mrs. Hewit. It appears from Monſ. 
Godofroi's books, and he and his wife 
have alſo ſworn it directly, that Sir John 
and his company came to his houſe the 
4th July, and continued there till the 

| | 1 95 


( 195 ) 


19th or I4th. If this be good evidence, 


what becomes of the birth upon the 10th 
of that month? According to common 
rules it is ſufficient evidence, and there- 
fore the defendant has made his chief at- 
tack upon this evidence. But none of 
your lordſhips have ſaid that Monſ. Go- 
dofroi is not a credible witneſs; you have 
only ſaid that he may have been miſtaken 
in truſting too much to the accuracy of 
his books. I have conſidered all the ob- 
jections brought againſt theſe books, and 
[ think they have, like fire to gold, 
brought them out more clear. When 
then we have ſuch evidence, why ſhould 
we not believe it? Does it not at leaſt 
remain good till it is contradicted: Where 
is it contradicted ? By whom is it contra- 
_ dicted ? Only by Sir John Stewart and 
Mrs. Hewit, whom your lordſhips ſee 
Ce ei- 


t 199 } 
evidently. convicted ef telling the- wol 
manifold falſhoods. Te thoſe who thall 
tell me, that, notwithſtanding, they be 
lieve the evidence of theſe to perſpns, L 
can ſay nothing more: 2 aan 
be a clear cauſe. 


On the 18th July they go to Mis 
chelle's; but from tlie 14th to the 18th 
where were they! ? They have not been 
traced, nor ſeen nor heard of. In this 
period there was no birth, and yet when 
they come to Michelle“ 5, they fay they 
had a child at nurſe, whom they go for 
next day, and bring back with them. 
And having got this child into Michelle 's 
they immediately write the letters of the 
22d of July, wherein they fix upon the 
tenth day of the month as the time of 


| the birth. Change of houſes muſt have 
neceſ- 


(197) 
neceſſarily taken place to accompliſh an 
impoſture. It was not neceſſary upon 
the ſuppoſition of a true birth. Let no- 
body ſay chere was not time enough to 
piek up à child, when you have it 
proved to you that in that time the child 
af Mignon was actually fo picked up. 
Having thus. got poſſeſſion of a child, 
could they have returned to the ſame - 
houſe where they were formerly ? No.— 
This would have directly blown up the 
ſhame of impoſture. They muſt neceſ- 
ſarily therefore have pitched upon ſome 
other houſe to take this child to when 
| they ſhould find him; and the houſe 
they went to for that purpoſe was the 
houſe _ of Michelle. I have ſaid, that 


when they made their appearance with 


their child at Michelle's, it was a ſtarved 


infant, 


(198) 

infant, upon the breaſt of a common 
thief. Was this like the nurſe for the 
child of Lady Jane Douglas? Mrs. Hewit 
has herſelf confeſt that they beſpoke no 
nurſe before-hand, and the reaſon as ſhe 
ſays was, becauſe Lady Jane was not ſure 
if ſhe would bring forth a living child. 
Strange. indeed ! that Lady Jane, after 
having put herſelf to ſo much expence, 
and after having travelled fo far, ſhould 
at laſt grudge an expence which the wife 
of the meaneſt mechanic never grudges. 
How much more like a boy picked up, 
and a nurſe haſtily found on the ſtreets, 
were the child and nurſe brought to Mi- 
chelle's, than to the deſcription. of the 
nurſe and child of Lady Jane Douglas. 


Madam Michelle in an hour's time 


found out a good nurſe for them; ſo 
| might 


( x99 ) 
might. they themſelves if they had con- 
ſulted any perſon of their acquaintance 


in Paris. Theſe things are all inconſiſtent 


with a true birth, and probative of a 
falſe one. When to all this we add, that 
the child of Mignon was carried off from 
its parents at the critical time, when they 
pretend to go and bring their child from 
St. Germaine : when we take a view of 
the ſtrange indifference towards their 
younger child for the whole time they 
were in Paris particularly What ſays 
humanity here? Your lordſhips have 
heard much of the affection of Lady Jane 
for theſe children, but this ſeem to have 


been taken up at a proper time, after 
they came to Reims. There was indeed 
a good reaſon why Lady Jane did not go 
to ſee him; that was becauſe ſhe had no 
ſecond boy then exiſting. How then 
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(Le) 
was this boy purchaſed? Upon this point 
the calculation of Sanry's enlevement is 
wonderfully exact. It is brought to have 
happened either upon Sunday the 16 
or Sunday the 29th of November, 1 749. 
The deſcription of the perſons applying 
for a child upon that occaſion is wonder- 
fully like that of Sir John Stewart and 
his company. They aſk for a child of 
fifteen months old. They refuſe ſeveral 
of a leſſer age, and at laſt pitch upon a 
boy of eighteen months old. All theſe 
circumſtances tend to one point, and meet 
like ſo many lines at the point of a 


circle, 


Much has been ſaid of the ſtrong af- 
fection ſhown by Lady Jane upon all oc- 
caſions for theſe children. But this af- 
fection may be accounted for either na- 

3 | turally 


6 


now be dependant upon her, the tender 


neſs the. was poſſeſſed of might naturally 
yeatn upon ſuch a thought; but howevef- 


that may have been, it was not to be e 
pected that they would be aiding to their 
own detection of the crime of impoſture, 
by ſhowing upon any occaſion a want of 
affection for their children, But had 
theſe children really been their own, they 
neglected the proper occaſioh for ſhows 
ing a real fondneſs for them, by remov- 


ing the ſuſpicions ſo univerſally propa» 
gated to their owh diſhonour, and to the 
evident danger of their children's inte · 
reſts, Bot what is their conduct here } 
1 instead 


wurally or artiftcially- Lady Jane was 4 
woman of much humanity, and when 
the: conſidered that the infants ſhe had 
taken away from their real parents, muſt 


* CT a ————  — — 
A OO me . ——— LD — 


———— . . Roy — Ts AI rr 
a © = 
——— — 
— 
po Aa. 


. r 
4 r 
a -* 


LIES 


2 


— — — = — . 
= ES F 42 ns e HE 
F EH OSTER 


4 


g OT as - nes 
K TO 
n 


— 
_— 2 
— 22 o 


— = — 
22 3 - _ 
85 . 


= 


— 


SEES SO 


— ee 
6 > 
= SYS 
VEL EE CBS 


. > 


r 


wo a Rn * 4 — > 
n yg 2 — 


* 2. * _ * — 2 
. LI 
n 1 r 


— —— 
20 id 
* 


( 262 ) 
inſtead of applying to the La Brune or 
Pierre La-Marre, to get proof of the 
birth from them, they make a faint at- 
tempt to prove the pregnancy by the de- 
elaration of Madame Tewis, and forge 
letters as coming from the Pierre La 
Marre. Where did ever a true ſtory 
need fuch a continued fcene of falſhood 
to ſupport it. But it was ſaid that Sir 
John forged theſe letters only with a 
view to cheat the Duke of Douglas. But 
why cheat the Duke of Douglas or any 
other man into the belief of a thing, 
which, if true, might have been con» 


vincingly proved. 


In ſhort one certificate from Pierre 
La Marre and Madame La Brune would 
have been a mark of ſtronger affection 

to 


„ 
to her children than any which Lady 
Jane has ſhown, I ſhall now ſay a very 
little as to the proof of the pregnaney : 
this, as deſcribed by Iſabel Walker and 
Mrs. Hewit, muſt have been obſerved by 
every body ; but their teſtimonies are fo - 
ſtrongly contradicted by others of more 
credit, that it has no weight with me. 
Lady Jane ſeems indeed to have had the 
appearance of pregnaney; ; but when we 
conſider how many ways there are of 
ſimulating a pregnancy, and that this 
was as neceſſary as the other circum- 
ſtances mentioned before, to carry on the 
impoſture, the appearance of pregnancy 
depoſed to has no weight in this caſe. 
Upon the whole I ſincerely compaſſionate 
this unfortunate defendant : I hope the 
ſame generous lady who has hitherto ſo 
Dd 2 well 
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well fupported him will continue her 
protection and kindneſs to him, but he 


maſt excuſe me if I cannot, in oppoſition 


to my duty to mankind, my country, 


and myfelf, find him to be the ſon of 
Lady Jane Douglas. I think that he is 
not her ſon, and therefore that the ſer= 
vice ought to be reduced. 


(es. 


Lord EL L IOC Kk gave his 
opinion next as follows. 


PN HIS is not a queſtion of law but of 
fact, and therefore I think prin- 


eiples of law have been introduced here 


ſomewhat improperly. The defendant 
in this cauſe is not well founded in his 
legal arguments from habite and repute. 
Habite and repute is public notoriety, it 
is the uncontradicted, uncontroverted 
voice of a man's whole neighbours, re- 
lations and acquaintances. It is not the 
bare acknowledgment of the parents that 
founds this habite and repute, becauſe, 
when a child is born in any family, there 
are a number of people in the family 
who muſt neceſſarily have many marks 
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14208) 
common Voiture after fitting up moſt of 
the night before ſhe ſets out, and during 
the reſt of the time of this journey, un- 
dergoes much more fatigue than one in 
che ſituation ſhe is deſcribed to have 
been i in, could be well expected to bear. 


This ſtep of their leaving Reims at fo 
critical a period, was of all other the 
ſtrangeſt, and which cannot be accounted 
for upon any other ſuppoſition but an 
impoſture; as the reaſon they gave for 
it, being that of want of able aſſiſtance 
there, is clearly diſproved by numbers of 
credible witneſſes. They left their maids 
at Reims too, under the falſe pretence 
of want of money to tranſport them to 


Paris. But why did they not ſend back 
to Reims for the maids when they were 


in Paris ſo many days before the delivery 
happened, and when it is clear from their 
Ny > : | " ow 


( 209 ) 
'own account, that they had got money. 


Sir John, Mrs. Hewit and Iſabel Wal- 
ker, ſeem all to have ſworn falſely upon 
this point of the money. This is proved 
by written evidence upon the ſide of the 
plaintiffs, a non memini is no ſufficient ex- 


cuſe, for all that they ſwear here upon 


being carefully examined, will appear to 


be artfully intended as a corroborative 
to that fact of the birth's happening upon 


the 10th July. 


The defendant's filiation comes to a 


narrow point, which is this, Whether | 


he was born of the body of Lady Jane 


Douglas, upon the roth July. 1748. 


This, indeed, is the ſole point at iſſue 
betwixt the parties. I obſerve, that in 
the.whole accounts given of the alledged 


@ birch by all the three perſons concerned, | 
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they as long as they could keep in the 5 


general. They never ſpecify even the 


town in which the birth was ſaid to have 
happened : And even when Lady Jane 
came to be upon her death-bed, and was 
preſſed by Mrs. Grieg to get the proof 


of the birth eſtabliſhed for the ſake of her 


children ; ſhe gives her not the leaſt ſa- 


tisfaction as to the particulars of the 


birth, but returns this general anſwer, 
Let them that doubt it, prove it.” | 


Certainly, the Duke of Douglas was 
very much intereſted to know the par- 
ticulars of the birth; and yet, in the 
letter which Lady Jane wrote to him 
from Damartine, and which is falſely 
dated from Reims, they only acquaint 
him 1 in general of the birth, and do not 
10 n as mention the FOwwn in which it | 


5 ber- 
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happened. On the contrary; from its 


* 
” = 7 
1 — — . — — 
r * 9 — ER. CAS 4 E 5 
. — 8 . n — 5 5 En 
S. _—_ _ — — 8 r 9 — p 
oh —- —— >< Tom © + M2 at. +. 4% 5 
1 


— —— 


being dated from Reime, and from the 
ſtrain of the whole letter, any body 
would have thought that the delivery 
had really happened at Reims. 
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When we examine Lady Jane's pocket 
book, we find the following note of the 
birth, „Archibald and Sholto were born 


on the roth July 1748.” But no men- 
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tion either of the houſe or of the town. 


Mrs. Hewit in her letters from Paris to 


the maids at Reims, gives no particular 


place as being the place of the birth; 
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though, afterwards in the letter to the 
Duke of Douglas in the year 1755, ſhe 
pitches upon the houſe of Michelle; 


though afterwards ſhe agrees with Sir 


John to transfer the ſcene to La Brune's, 
When Sir John Stewart emitted his de- 
1 claration, 


claration, he was particular and pointed 


concerning the houſe of La Brune, being 
the place of the birth; and indeed, in 
every other particular of his ſtory: And 
he delivered the whole of that long de- 
claration with firmneſs, and had no de- 
fect but only deafneſs, and upon the laſt 
day of his examination, when the four 
forged letters were put into his hand 
again to conſider, he then made ſeveral 
corrections upon that part of his decla- 
ration relative to theſe letters. It is not 
poſſible to think, that Sir John could 
after the defendant's ſervice (upon which 
occaſion, he was, no doubt, conſulted 
by the defendant's council) forget every 
one circumſtance concerning ſo impor- 
tant an affair as the birth of his ſons. 
And yet, when he was deſired by the 
Hon, Mrs. Napier in the year 1756, to 

give 


( 213) 
give her a note of the particulars con- 
cerning the birth, he then, fixes it down 
to have happened in the houſe of Ma- 
dame Michelle, and the very firſt time 
that he ever takes it into his head to 
name the houſe of La Brune as the place, 
was ſome months after this period, when 
he found out by the return of Sir James 
Stewart's letters from Paris, that Ma- 
dame Michelle and her family denied 
that any delivery had happened there: 
And it was after this time too that he 
was obliged to name Godofroi's as a place 
they had been in. Sir John in his letter 
to the Dutcheſs of Douglas, wherein he 
narrates the particulars of the proof 
which he could bring of the birth, and 


more particularly concerning the preg- 


nancy at Aix-la-Chapelle expreſly men- 


tions Lord Blantire as being at Aix-la- 
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Chapelle at thi time, though its con- 
feſſedly clear he was not there. It is 
exceedingly remarkable, that though Sir 
John pretends, that his want of me- 
mory hindered him from particularly 
deſcribing the ftreet in which Madame 
La Brune, lived: Yet, he remembers 
particularly well the ſituation of the 
coffee-houſes and taverns which he was 
in uſe to frequent. . 


What can be more wonderful added to 
all this, than the account given by Sir 

John of his accidental meeting with his 
old friend La Marre, who had come up 
to Paris upon an affair en epineuſe, this 
was a ſtrange ſecurity indeed, for the 
ſucceſsful delivery of Lady Jane Douglas. 
Sir John Stewart has ſaid, That he went 


firſt to Paris by himſelf in the month of 
June, 


( 21 5 i EE. 
June, or in che end of May 1748. And 
that he ſtopt at the houſe of Monf. Go 
dofroi, where he continued ſeveral days; 
but yet this journey of Sir John's is 
proved to be an abſolute falſhood as well 2 
as the letters. 1. f is by the defendant 
himſelf confeſſed, that Sir John did not SE 1 
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then make a journey to Paris. It appears 4 4 
clearly from proof, that the ſuſpicions A 
of the truth of the birth were very early i 
notified to Lady Jane and Sir John, and 9 
that they received theſe ſuſpicions as 5 I 
being AN attack upon their honour, yet 2 
there was n no attempt made to bring any x | 
fort of proof. Why did they not bring 4 
ſuch proof ? When Madame La Brune | 4 


and La Marre were both alive, why 
did not they get certificates of the birth 
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from them ? 


It 
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15 18 Rmarkable that the fourth of the 
forged letters is ſaid to have been brought 
from La Marre to Sir John by a Monſ. 
Du Beis, a painter. Iſabel Walker fwears 
poſitively,” that the ſaw this letter deli- 
vered'to Sir John when in Mr. Murray's, 
St. James Place, London, but that ſhe 
does not know by whom the ſaid letter 
was brought. She further ſays, that Sir 
John, upon reading it, damned La 
Marre, and threw the letter into the 
fire; but that Lady Jane ſnatched it up, 
ſaying ſomething to this purpoſe, that 
the letter ſhould be kept more — ; 
becauſe it miglit be of aalen. 


br my own part, I am clear- that 


Lady Jane knew of the forgery « of theſe 


+ a, od « t+ b. 


letters as well a8 Sir John. This ap- 


pears to me to be clear from the parti- 
wks | Fs culars 
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culars of the converſation which Lady 
Jane had with Mrs. Menzies upon her 

intended journey to Douglas-Caſtle; and 
| the expreſsly mentions to Mrs, Menzies, g 
as a proof the birth, letters which ſhe 
had from the doctor who delivered her, 
and which letters ſhe ſaid ſhe had then 
in her pocket. Theſe letters could be 
no other but the forged letters now in 


proceſs. 


I have ſaid that the propoſition main- 
tained by the defendant is, that he was 
born of Lady Jane Douglas in the houſe 
of Madame La Brune, on the roth July 
1748. What then is the evidence he has 
brought of this. It cannot be the four 
forged letters, neither can he reſt upon 
Sir John's accounts of it, becauſe they 
are proved to be abſolutely falſe. 
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As to the houſe of Madame La Brune, 
there'is no proof brought of there ever 
having been ſuch a houſe ; on the con- 
trary, I think the written evidence pro- 
duced by the plaintiffs, that the Madame 
La Brune ſpecially deſcribed by Sir John 
and Mrs. Hewit, never had any exiſt- 
ence. I think ſhe was a non-entity as 
much as La Marre was. I am not moved 
with the defendant's having found out 


a woman of the name of La Brune, and 


who Was a Gardes Malades; as ſhe does 
not anſwer, in any one particular, the 
deſcription by Sir John, of the woman 
in whoſe houſe the birth is pretended to 
have 8 


N This proof ſo far as it goes, is to 
me convincing. and credible, that there 
was no delivery at all: but the evidence 


T5 8 | of 


(219) 

of the alibi in Godofroi's, put the thing 
paſt all doubt. It is clear, poſi tive, 
direct and credible, both upon the 
books and the oaths of him and his 
wife. 
Whoſe child the defendant is, is a 
queſtion not neceſſary to be here diſ- 
cuſſed, though it is moſt probable to me, 
that he is Mignon's; at leaſt, all the cir- 
cumſtances of the firſt appearance of 
the child and its nurſe at Michelle's, 
makes it rather more credible to me, 
that otherways, That Sir John ſtole Mig- 
non's child, as alſo the child of Sanry in 
November 1749, which happened upon 
the fourth day after they arrived in 
Paris, when they went upon the falſe 
pretence of their bringing home to 
Reims their ſecond twin. Since I have 
3 men- 


(220) 
mentioned the ſecond child, I muſt ob- 
ſerve, that Doctor Menager has in his 
oath raiſed a fabric that cannot ſtand; 
becauſe he ſwears, that La Marre told 
him, he was beſpoke to the foreign Lady 
ſome time before hand, and as to Ma- 


dame Garnier, I no more believe that ſhe 
was the nurſe, than I do that La Marre 


was the accoucheur. 


Thus I am clear, that the crimes of 
impoſition of children was really com- 
mitted by Lady Jane and Sir John. I 
do not chuſe to enquire into their motives 
for this crime; though I can eaſily ſee 
one that would influence them very 


much. And that is, to get money from 
her brother, the Duke, on account of 
her having children; and in fact, I ſee 
that this ſcheme was immediately at- 


tempted to be put into execution. 
As 


(221) 
: As to the pregnancy upon which tie 
defendant has founded ſo much, Fam 
clear, that it is diſproved by the plain 
tiffs. And therefore, upon the whole, 
I am clear of opinion the ſervice falls to 
be reduced, i 58001 


roth ] PIE 


Lord STONFIELD ſpoke 
WT, this day, to the en 
Purpoſe: 


HE bulk of the proof and memo- 
rials in this cauſe renders it difficult 
to form an opinion upon it. I have 
conſidered it with all the attention in my 
power, and have formed my opinion 
againſt the defendant. 


I did not expect to hear in this cauſe 
the proceedings in France and the Tour- 
nelle proceſs compared to forgery and 
the blackeſt crimes. I have no ſuch 
* of the proceedings in France. 

I think 


a 


ths] - 
[ think the conduct of che gentleman 
who managed theſe proceedings upon 


the part of the plaintiffs, does honour 
* — and his nn, e 


I think that the point of live has been 
pleaded too high by both fides, T mean 
as to the queſtion upon whom lies the 
onus probandi. Such ſervices generally 
proceed 1 in a very ſlovenly and looſe Mane 
ner. Hence, ſays Lord Stair, they are 
eaſily reduced. It is therefore ſufficient 
to bring againſt a ſervice what may pre- 
ponderate on the part of the plaintiffs. 
And thus far they are obliged to prove, 
and no farther. 

The firſt point of this cauſe is the ap- 
pearance of Lady Jane's pregnancy, 
which appearance is very ſtrongly. pravs 
lad ed; 
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tent, — | ep Ag. to the notion of 


a real pregnancy. Pregnancy requires 
a very particular inveſtigation, and is 
very difficult to prove. At any rate, the 


whole of this evidence amounts to the 


appearance of pregnancy only, and if to 
this. we add the way and manner in 
which Lady Jane performed her long 


and tedious Journey from Aix-La-Cha- 


to Paris, without taking thoſe precau- 
tions which would have been neceſſary 


upon the ſuppoſition of her being ſo near 


the point of delivery. All theſe circum- 


ſtances denote rather a feigned than a real 
pregnancy. They go to Paris according- 
ly, without making known to any of 
their moſt i intimate acquaintance at Reims, 
the real object of their journey. They 
even make uſe of a falſe pretence to 
Monſ. Mallifies, and obtain a letter from 

; * 
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him, recommending them to Mon. Go- 
dofroi, as people that were going to Pa- 
ris to make purchaſes. When they ar- 
rive at Paris, they make no enquiries 
after their countrymen there, which is 


very natural to expect they would have 


done; more eſpecially, it was natural 
for them to enquire after Sir William 


Stewart, whom they had ſeen at Spaw, 
and the Chevalier Johnſton, who was 


Mrs. Hewit's couſin- german. When 
they leave the Hotel Chalons, they re- 
pair to the houſe of a Madame La Brune, 
as they fay, and on the ſixth day after 
the delivery they remove from this houſe, 
and take up their lodgings at Madame 
Michelle's S; and when they firſt appear 
here they have no child with them, but 
having gone out next day 1 to bring their 
child i in from che country, as they Prey 
rendod, they return the evening with a 
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half ſtarved child, and a nurſe who had 


no milk, and was branded as a common 


thief. In the mean time, their ſecond 
child, though weakly and tender, is de- 
ſerted from its birth, never once ſeen by. 
Lady Jane herſelf during the _ of 


ſixteen months. 


If we examine the accounts of La- 
Marre, they are ſo vague and abſurd, 
that they merit no faith. There .is a 
wonderful contraft between Sir John's 
account of him, and the defendant's ac- 
count of him now in proceſs. And ' 
cannot think the defendant is at all aided 
by Doctor Menager's account of La- 
Marre's converſations with him about 
che delivery of tlie foreign lady; ; and as 
to Madame Garnier, the pretended nurſe, 


ſhe ſeems to have borrowed the nurſing of 
ſome 


(297 ) | 
ſome other child, and applied it to this. 
And it is remarkable, upon her oath, - 
that though ſhe ſwears that ſhe often 
ſaw La-Marre, yet ſhe cannot deſcribe 
him in the leaſt degree. 


As to Godofroi's books, it is my opi- 
mon, that when thefe ſtand fo clearly 
ſupported. by his oath, . they carry con- 
viction that there was no delivery upon 
19th July 1748. 

As to the enlevements, I ſhall only 
obſerve, that they are very remarkable 
in time, and ſuſpicious in circumſtances. 
When to all this we add, that they 


falſely dated all their letters from Reims 5 


when they were truly in Paris, and that 
the ſtrain of moſt of theſe letters tended 
to make their friends believe, that the 


. , * . 
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delivery had actually happened at Reims, 
1 Gg 2 What 


(6228) 


What concluſion can we draw from all 
this, but that the ſtory was falſe ? 

: Lady Jane and Sir John were early ap- 
prized of the ſuſpicions of a falſe birth, 
and yet they never took any ſteps to 
prove the truth of it, excepting only 
one feeble attempt to prove the preg- 
nancy, at its moſt fallible ſtage, by the 


declaration of Madame Tewrzs. 


Laſt of all come the forged letters, whick 


finiſhes the evidence againſt the defen- 
dant, and compleats the ſtory. At- 
tempts have been made to excuſe this 
forgery, but theſe attempts are vain, be- 
caufe the queſtion will forever recur, 
Why uſe fa!ſehood to ſupport truth? I 
muſt own the ſtrongeſt proof on the part 
of the defendant is Lady Jane's private 

| 1 letters; h 


Fad 
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letters; but then when we conſider, that 
very Probably length of time might make 
her contract an affection for theſe chil- 
dren, | the proof of that affection which 
appears in theſe letters cannot much be 
depended o on. 


therefore think the reaſons of reduc- 
tion fall to be ſuſtained. | 
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Lord pIT FOUR next 4 
vered his opinion for the defen- 
dant, to the following purpoſe: 


'T ſeems to me, that the rules of law are 

likely to be altered, in determining this 
caſe, and where it will end no bady knows. 
The birth- right of the ſubje& is of all 
other rights the moſt ſacred, and indeed 
the foundation of all temporal bleſſings. 
It is from this that all the joys and the 
advantages of relation and of conſanguinity 
do flow, and it is upon this that citizens 
are entitled to the participation of public 
honours, and the encreaſe of their own 
fortune and rank, On all theſe accounts, 


| cad this right of birth, or fate of a 
man, 
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man is moſt cautiouſly guarded by the 


The act of delivery is often tranſient, 
and over in a moment, Witneſſes arethere- 
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fore ſeldom called, and ſometimes it is 


impoſſible there can be any witneſſes at 
all; and for this reaſon the law does not 


require a proof by witneſſes, Nay far- 
ther, the more a proof againſt the poſſeſio 
fatus ſhall encreaſe, the ſtronger hold the 


law. gives to the perſon who claims his 
filiation. | 


I am far from thinking that there is any 
kind of evidence brought by the plaintiffs 
ſufficient to remove the defendant from the 
poſſeſſion of his ſtate. The acknowledg- 


ment of the defendant's parents, and the 


babite and repute following thereon, was 
| ſuf- 


(1332) 
ſufficieht for him to attain the poffeſſion of 
his fate. I don't chuſe to diſpute pointy 
that will not be much controvetted, but 


When ! ſpeak of the acknowledgriient of 
parents, I mean an acknowledgment of 


parents ſupported by tlie fama conſenſiens; 
or the habite and repute ofthe place of the 
birth, whether it be at t home or in a 


foreign country. | 
The empire of Great Britain is now ex- 
tended over a large ſhare of the globe. 
Many thouſands of Britith families have 
tranſmigrated to America, the Eaſt Indies 
and elſewhere. A man in America has 
his children acknowledged there to be his 
lawful iſſue, but upon his coming, home 
with his family to Britain, he finds the 
birth denied here. The reaſon of this 


perhaps may be, that a great ſucceſſion 
might 


( 233) 


might probably devolve upon theſe chil- 
dren, . and that ſome other people hays 
ing hopes of the ſame ſucceſſion may have 
deũgnedly raiſed theſe ſuſpicions about the 
birth. And that theſe ſame people tell 
us he muſt prove his birth and the whole 
circumſtances attending it. 


Such notions of law would indeed be 
very extraordinary. 


When my birth is challenged, and 1 


am in poſſeſſion by the acknowledgment 
of my parents, and have the habite and 
repute of the country wherein I was born, 
there muſt be demonſtration before I can 
be turned out of poſſeſſion. In the pre- 


ſent caſe the defendant has not only the 


acknowledgment of his parents, but the 
univerſal voice of the country he was 
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born in, infomuch, that af eighteen Bri- 

tiſb witneſſes chen reſiding i in France, and 
. acquainted with Lady Jane, never one of 
them heard the leaſt ſuſpicion of the birth 
till they returned home to Great Britain, 
At home indeed falſe impreſſions had been 
car fully made, founded principally upon 
the age of Lady Jane, and the improba- 
bility, ſaid from thence to ariſe, that ſhe 
could have children. Whereas it is in 
proof, that ſhe was capable to have chil- 
dren for two years after the deſendant's 
birth. And in particular there is one miſ- 
carriage after the year 1748, proved by 
three or four witneſſes. What ſhall we 
ſay to all theſe things? Were common re- 
ports to have any effect upon this cauſe? 
— they had no effect upon it. For four- 
teen years after the birth, even at the time 


of the ſervice, the plaintiffs themſelves 
were 


( 235 ) 
were overpowered with conviftion, and 
acknowledge they were ſatisfied with the 


force of the evidence. 


1 Winter falſe rumours may have been 
raiſed on purpoſe to detract from the cha- 
racter of Lady Jane Douglas, when ſhe 
was unluckily thrown off by her brother ; 
yet his Majeſty, as the common father of 
his people, was graciouſly pleaſed to be- 
ſow upon her a penſion towards the main- 
tenance of her and her children, which 
circumſtance is ſurely ſtrong and 88 5 
rative of the 8 belief of the birth. 


1 Schaw' s enquiry, bo the means of 
Mrs. Napier, has been founded oa againſt 
the defendant, in order to redargue the ha- | 
bite and repute which he pleads. But I 
apprehend that Lady Schaw's enquiry can- 

H h 2 not 
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not be viewed in this light. It rather ap» 
pears, that the reaſon of her making the 
enquiries was, to get ſome proper evidence 
to oppoſe to any attempts of the plain- 
tiffs in an after- time, and by no means to 
fetisfy herſelf, — | 


- Nothin g ean interrupt the Poſſeſſio Status 
till the action is actually brought againſt 
the perſon claiming upon that poſſeſſion ; 
and if we do not adhere to this ſalutary 
| rule, in the caſe now before us, we ſhall 
eficroach « on the birth right of all man- 
kind. And therefore it has been impro- 
| perly enough ſaid, that points of law are 
not to be treated of here. The whole 

doctrine of law concerning the Poſſeſſi io 
Status, and habite and repute, come pro- 
wy in ys theſe doctrines of law be- 


ing 


(237) 


ing founded upon common ſenſe and the 
A ry of the ſubjeQ.” $1). 21694 


, * 


"Þ come now to ſpeak of the "a 
which the defendant has brought of his 
birth. And rſt, as to the pregnancy, this 


muſt have great influence in this cauſe; 


the witneſſes who depoſe to it are very 


many in number, people of reſpectable 


characters, not acquainted with one an- 


other, and who had no intereſt whatever to 
give a falſe account. Had this pregnancy 
been like that of Lady Kinnaid, which 
was ſhewn upon every occaſion with the 
grofſeſt affectation, we might have had 
reaſon to doubt of it: but ſo far was La- 
dy Jane from publiſhing her pregnancy, 
that ſhe ſeemed to be baſhful and ſhy 
when the curioſity of her domeſtics and 
friends prompted them to ſatisfy them- 


ſelves 
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ſelves how the matter ſtood as to her 
pregnancy. | Iſabel Walker, whoſe teſti- 
mony 1 do firmly believe, ſolemnly 


ſwears, that © ſhe felt the children move 
in Lady Jane's belly.” Madame Tewis's 
declaration, I think too, good evidence of 
the fame fact; as I do likewiſe that of Ef 
Caw. Becauſe theſe declarations on account 

of Mrs. Tewis and Effy Caw being dead 
before they could be put upon oath, are 
the beſt evidence poſſible. In ſhort, there 
is no ſingle teſtimony upon this point of 
the pregnancy, but what is corroborated 
by others. And when to all this we add 
Mr. Andrew Stewart's own confeſſion, 
that there were all the proofs in the world 
of her pregnancy, why ſhould we doubt 


ſo much evidence ? 


55 J cannot 
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I cannot underſtand the argument, that 


the proof « of pregnancy is, not ſufficient, to 
infer the conſequence | of the birth, I 
think quite otherwiſe. . If pregnant, the 
muſt have been delivered; and there- 
fore there is a high probability at leaſt 


that the whole account of the delivery, 


given by the parties, is true. It is a ral 
gualis proof, the beſt proof that the na· 


ture of the thing will admit of, after ſo 


long a lapſe of time. If the proof had 
been brought ſooner it would have moſt 
likely been much ſtronger on the fide of 
the defendant. By the common courſe of 
things, as well as by accident, he muſt 


have: been at great loſs in bringing a proof 


ſo late. Many of his witneſſes have died, 
and others of them, have changed the 


places of their abode, and cannot now be. 


diſcovered, Why, then, was not this 
ethos 7 aQtion 
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action brought ſooner ? . What excuſe for 
this? Why. did they keep it in petto: 
Why did they keep the challenge fo long 
in their pockets? Yet ſuch are the 
facts, and therefore the law makes a leſs 


proof neceſſary now than it would have 
exacted before from the defendant, K The 
whole ſtory concludes, not with the idea. 
of impoſture, but remarkably well with 
that of a real birth. Much has been 
ſaid about their going in a. ſecret | 
manner to Paris, without letting their 
friends know ; though it is clearly in 
proof that the Chevalier Douglas gave it as 
his advice to Lady Jane to 80 to Paris to 
be delivered. = 


As we have had ſo much evidence of 
the pregnancy, which is a gradual advan» 


cing thing, why ſhould we inſiſt for ſuch 
> ons 


2 . — * 
( 241) : 6, 
"hs 


pointed evidence as to the act of delivery 
to which there cannot be ſo much evi- 
dence. expected as to pregnancy; becauſe 
this by the common courſe of nature may 
be gradually traced, and ſo liable to the 
obſervation of many witneſſes every day, * 
whereas that is a ſingle act, and often over 
in a moment. Upon theſe principles, the 
law makes the preſumption of a birth riſe 


gradually, according to the advancement 
of the pregnancy. 


Much has been faid about La Brune's 
houſe, and particularly about the extraor- 


dinary account of their having left it ſo 
ſoon after the birth. Whereas, we ſee in 
proof, that the real motive of leaving it 
fo ſoon was, becauſe they were peſtered 
with bugs. And accordingly, when they 


come to Madam Michelle's, we find them 


Ii anxioud y 
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anxiouſly enquiring of her if her houſe 
was free of that vermin. And afterwards 
we find them complaining of their m 
troubled with them there too. 


But, ſay the plaintiffs, Sir John is charg- 
ed with being the contriver, and Mrs, 
Hewit with being an accomplice in this 
fraud, and therefore you are not to believe 
any account they give. But if this charge 
brought againſt. Mrs. Hewit (and Hobel 
Walker too) of being accomplices in this 
alledged fraud, ſhould be ſufficient to de- 
ſtroy their credibility, then the plaintiffs 
might have had a clear cauſe of it, and 
uſed the ſame freedom with the defen- 
dant's other witneſles, and ſo ſet them aſide 
| altogether. 


A£4> 


5 corroboration of the truth of the teſ- 


timony emitted by Sir John and Mrs. 
He wit, 


( 243 ) 


Hewit, and of the uniform account given 
by Lady Jane, That theſe children 
were truly her's, you have the ſolemn 
death-bed declarations of all the three. In 
the preſent age, infidelity and ſcepticiſm 
are accounted faſhionable; but I will aver, 
that this is more owing to pride and affec- 
tation than to any conviction ble to the 
mind of man, That there is 70 future 
ſtate of rewards and puniſhments; and I 
do believe that there are but a very few 
who are ſo execrably worthleſs, and inſen- 
ſibly hardened, as to make a joke of eter- 


nity. Some malefactors there may have 
been, who, after having been fully con- 


victed of crimes, may have gone to death 
publicly denying them. But there was 
no conviction, nor the leaſt danger of 
conviction to the parties in the caſe now 
before us; and when to this we add, that 
their characters are proved to have been 

113 not 


- — — p * 3 
= 4 * 9 3 


2 
— 


2 ** 
5 — — 
. 

2 8 


2 
* 

N 

2 PR 


- 
n * - 7 . 5 Re EOS L - 2 a 4 CAE Ia 1 — 2 9 
8 * - . "Ws LE ? b br pos , — © A — — — y 25 
4 a <= Wo 6 > * - — 4 ＋ 9 — — — — ü Sn . 5 l - 
. he Pa. dh Ee. * r * n 1 = FER — — — ED I Ions SOIT EEE 7 — ; : Fe; EEE - 
- or 1 - * j < EI 2 22 = . ww — ez __ ES f37 "2 ee 3 - — — — 0 = > 
x es hn N - $3 . = ge, - 8 _ -» we 74 3 g 1 2 — — > 8 — — r Fo. WIFE. TR OSS . 
, »,, We EY gn ih. 3 * — PP * 2 1 1 — <2 8 [A L £255. dee ten" Sap ys 
4 = 2 * * b — * 4 T7 -- = KS . * —— 2 « S 3. l 8 wy = _ 
I z*®4Y s 2 — — 2 — — . * — 8 A. ſp dog - — 2 5 Rr us PO ad — 0 — 

4 * * A — 282 — <p; 1 — — > 5 5 — — — 7 

o r "$4 2 2 * — 3 "> Bs 4 ns — 2 
. =y 


ä _ 
- - + = — L325 RESI — — 6 <q => — _ A 
—— — A ELSE IS. _ woe. 3+. v EIN ASS WET -'E 8 
: 2 * . — 2 
; 2 - * 4 : AE. nf — 2 * 
— MLA; = 1 4 Ne . 
Y : - 1 VS. 4 Page” 
VE... 2 oo r 1 


— — — 
N 


N 
—— 
A Oe 
8 
2 IFN” 


292 — — 
* 2 * 9 — — — o_ a _ Rh, | — < 2 ee - 
7 2 W we + 555 : 7 2: ö 1 
S * — * x I. 7 n Is =,” + I * 7 2 2 3 «DJ as 
3 — PR * 2 2 ** © 3 
Sp" PSS. be” ; n 2 (ON CY l 
— — - - 3 — 8 p 8 22 4 Ce ER. o oo 
22 5 2 ; A 7 N oe ey 
= — * — 1 OW" D 


£2527 
— >. . = 5 


r 
—— — 


Pw _ — 
— 


* 


. 8 


( 244 ) 


not at all of the infidel caſt; what con- 
cluſon can we poſſibly draw, but that 
they died aſſerting the truth? And when 
to this we til add the great diſtreſs and 
affliction which both Lady Jane and Sir 
John were almoſt always under, and at the 
ſame time ſee them upon every occaſion 


expreſſing the moſt tender ſolicitude for 


the welfare of their children, whom they 
were then ſcarce able to maintain: all this 
behaviour ſpeaks out ſtrongly, that they 
were indeed their own children. 


In oppoſition 1 to this it whe nt ** 
that Lady Jane deſerted her youngeſt child 


from its birth, and that ſhe never went once 


to ſee it during the long time ſhe remain- 
ed in Paris, and at Dammartine. But in 


anſwer to this, I obſerve, that the plain- 


uffs are not entitled to plead ſo high upon 
LES i x 1 this 


(245 ) 
this point; I will preſume that ſhe did ſeg 
her: child, although it cannot be nam 
proved pf re temporig. 


| - Abcihien argument has been a the 
plaintiff, viz, That ſhe had no nurſe be- 
ſpoke ; to which I anſwer, That La 


Marre himſelf beſpoke a nurſe, as is clear 
from the teſtimony of Madame Garnier, 
who was herſelf the nurſe of Sholto. 


It has been ſaid by the plaintiffs, That 
the La Marre now founded on by the de- 
fendant is a new La Marre, and that he 
cannot be the La Marre which Sir John 
gives an account of. It is curious to ob- 
ſerve the conduct of the plaintiffs upon 
this great point of their cauſe. At firſt, in 
their condeſcendance, they denied point 
blank, that there was any perſon of that 
© ” name 


F444 
: - 8 — 
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name who was a ſurgeon or accoucheur in 
Paris in the year 1748. And now that 
an accoucheur of that name has really been 


found out, the plaintiffs take hold of the 


particular deſcription given by Sir John 
Stewart of the La Marre, whom he con- 


deſcended on as being the accoucheur ; and 
becauſe this La Marre does not in every 


particular agrce to Sir John's deſcription, 


the plaintiffs infer the ſtrong concluſion, 


that it is impoſſible that the La Marre now 
found out could have been the accoucheur 


to Lady Jane Douglas, The plaintiffs 
have particularly laid hold of two circum- 


ſtances in Sir John's account of La Marre; 
one of which is, that he was a Walloon ; 


and the other, that La Marre had been 


introduced to Sir John at Liege in the year 


1721, by one Col. Fountain. As to the firſt 


of e circumſtances in Sir John's der 
ſcription 


(24) 
ſeription of La Marre, the plaintiffs'ars 
clearly under a miſtake; for as the 'La 


Marre founded on by the defendant, was 


born at Montrieul ſur le Mer, he might 
readily enough, in reſpect of his country, 
be termed a Walhon, or at leaſt Sir John 
might very naturally take him for a Wal- 
hon. And as to the other circumſtance 
about Sir John's having ſeen him at Liege 
in the year 1721; this is evidently an 
error in point of time only, which it is not 
at all ſurpriſing Sir John ſhould have been 
guilty of, if we conſider the great variety 
of queſtions put to him, and his age and 


infirmities at the time he gave his declara- 
tion. 


It has been argued by the plaintiffs, That 
the ſtory told by Madame Garnier of the 
manner of that child's being brought to 
her houſe, cannot apply to the child of 

Lady 
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Zady ane. Douglas: in ſo far as Madame 
Garnier depoſes, That the child whicft 
Pier La Marre delivered to her to be 
nurſed, was brought to her houſe at night 
with fambeaux, or torch-light,from which; 
ſay the plaintiffs, it is clear, that this could 
not have happened in the middle of ſum- 
mer, as there would have been no occa- 
ſion for flambeaux. But if we confider 
the length, narrowneſs, and dirtineſs of 
many of the lanes and ſtreets in Paris and 
its environs ; and alſo that it is not ſo long 
light there as it is here at that ſeaſon of 
the year, we ſhall find the circumſtance 
of the child's being brought by flambeaux 
not to be inconſiſtent with the notion of 
the child's having been carried to the Haute 
borne, late in a ſummer night: and when 
to all this we add the preciſe and pointed 


converſation which Pier La Marre had 
with 


* 
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with Dr. Menager upon the ſubject of his 
(Ta Marre's) having delivered a foreign 


Lady, of an advanced age, of twins, and 


that theſe twins would be heirs to a great 


eſtate in their own country, and that it was 


a great affair for him. And when we con- 


ſider alſo Madame Guznett's evidence, who 


poſitively ſwears, That ſhe frequently ſaw 
Pier La Marre viſiting the child when it 


was under Madame Garnzer's care, 1s it 
poſlible to figure a ſtronger circumſtantiate 
evidence in any caſe whatever than this evi- 
dence brought by the defendant to ſupport 
the truth of his birth? I am clear it is as 
ſtrong an evidence as we can at ſo great a 


diſtance of time poſſibly expect, and 


therefore give my voice for aſſoilzing the 


defendant. 
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Lord G AR DENST ON ſpoke 


next as follows. 


"F*HIS is a very extraordinary and a 
very fingular cauſe ; Duke Hamil- 

ton has nothing to gain, and the defendant 
has every thing to loſe. 


My opinion is for the defendant; I will 
deliver it with brevity and preciſion: and 
as the grounds of it are few and ſimple, I 
will not take up a large field, but only 
ſtate ſome points on both ſides, which have 
led me to form this opinion. But firſt, I 
will beg leave to ſtate ſome preliminary 
obſervations, which appear to me to be 
of great importance, And, firſt, I can by 
no means agree with thoſe of your Lord- 


5 8 _ ſhips, 
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ſhips, who have given your opinion, That 
the law has nothing to do in the preſent 
caſe: it appears quite contrary to me; I 
look for light to the law, and more parti- 
cularly to that great branch of it contained 
in the title de Probationi bus, in which 
there are principles enough to determine 


us in our judgment of evidence in every 
poſſible caſe. Secondly, I do own it as a 
principle of law clear to me, That where- 


ever a perſon is acknowledged and enter- 
tained by his reputed parents from infancy 
to manhood, he cannot be turned out of 
the poſſeſſion of his ſtate without a clear, 


diſtin, and demonſtrative evidence. 


By theſe rules the preſent caſe falls to 
be determined, though I confeſs I will 


conſider the queſtion as if it had come 
firſt before ourſelves, and without any 
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regard to the verdict formerly pronounced 
for the defendant. In ſo far therefore 1 
am a convert to an opinion delivered yeſ- 
terday ; but upon theſe firſt principles 
which I have laid down the proof againſt 
a defendant in ſuch a queſtion, muſt ap- 
pear without any uncertainty, and there 
muſt be no room left for the calculation of 


chances. 


This appears evidently to me to be 
well founded in humanity, expediency, and 
law. As to the firſt of theſe, the huma- 
nity, it is ſo obvioufly on the ſide of this 
defendant, that I need only but mention 
it: The expediency is alſo ſo manifeſt, that 
it would be needleſs to infiſt on it-- The 
ſecuriy of families and the peace of ſoci- 
ety ſpeak it out abundantly plain. And 
and to the la: the law of this country, and 

| of 


(2383 
of every other country in the world, does 
uniformly require in all proofs of the kind 
before us, the molt clear and convincing 
evidence againſt the rights of fil:ation. 


A fecond propoſition I will lay down 
without arguing for it, which is, that 
where ſuch a queſtion as this 1s brought 
ſo late, the evidence of ſuch witneſſes as 
may be now dead, will, when reported 
upon oath by others, have the fame 
ſtrength as if theſe others had been alive 


now, and had been legally examined them- 


ſelves. My third general. obſervation is, 
That I ſee no improper thing, nor ill con- 
duct on the part of the defendant in this 


cauſe : whereas on the part of the plain- 


tiffs, I fee moſt improper and moſt illegal 


conduct, I ſee the Tournelle proceſs, the 


Monitoire, and all their miſerable. effegs. 
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I do not blame Mr. Stewart for his con- 
duct in - theſe matters: he is a man of 
honour and of character, and was inſtruct- 
ed to carry on theſe French proceedings 
by the reſt of the tutors of the noble plain- 
tiffs: but however that be, I will define 
the Tournelle proceſs to be what I really 
think it was, an indirect practice to 
te prejudice the evidence, and to deprive 
ce the defendant of a fair trial.“ I pre- 
tend not to the ſpirit of prophecy; but it 
is long ſince J have ſaid that the plaintiffs 
will find the Towrnelle proceſs to hang about 
their necks like a mill- ſtone, for in vain 
(as was ſaid in another place) are judges 
wiſe and upright, if the channels of juſtice 
ſhall by ſuch means as this be corrupted. 


* 


As to their Monitoire, it was ſuch a one 
as was never ſeen but in the caſe of CaLas, 
which 


(2550) 
which proved fatal to an innocent family, 


and is a reproach to the annals of juſtice, 


I come now to ſay a few things upon the 
evidence produced in this cauſe: and, 1ſt, 
I obſerve, that taking the whole of the de- 
fendant's evidence by itſelf, it ſeems to me 

impoſſible that there could be a ſtronger 
proof brought of the birth after ſo long 
a time, and upon ſo unexpected a chal- 


lenge. 


"mw me it is juſt as credible that a wo- 
man of fifty years of age, of ability (as is 
clearly proved here) ſhould have children, 
as that a woman of twenty-five years 
ſhould have them. 


I cannot doubt that pregnancy 1s a thing 
capable of proof: it is held to be ſo in the 
law 
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law of Scotland, and in the ci, la 
likewiſe. And if it is capable of proof, it 
is ſurely proved in the caſe before us. 
Pregnancy may be forgot, or it may be 
remembered as it happens; but what proof 
of it can you expect? is it by the teſtimony 
of friends, domeſticks and acquaintances, 
or by that of rangers? It is by the firſt, 
ſurely ; becauſe the law expects the beſt 
cauſes of knowledge from thote who in 
the character of domeſticks, attendants 
and friends, are moſt frequently about the 
perſon, and have the beſt opportunities 
to know. Accordingly, in the cauſe before 
us, you have clear and. pointed evidence, 
by ſuch perſons, that Lady Jane Dcuglas 
was rcally pregnant, Her pregnancy, then, 
ſo clearly aſcertained, is truly a proof of 
the delivery ; becauſe if ſhe was pregnant, 
ſhe muſt have been delivered. 


This 
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| This therefore brings me to mention, 
that beſides the proof I have noticed, 
there is a poſitive proof of the birth of 
the defendant, by two witneſſes. I mean, 
Sir John Stewart and Mrs. Hewit, both of 
whom were called as witneſſes, not by the 
defendant, but by the plaintiffs. When 
to this is added the ſtrong circumſtances 
in the behaviour and conduct of Sir John 
and Lady Jane towards the defendant, 
what doubt can remain that he is really 
their ſon? Amongſt a number of other 


circumſtances, I ſhall mention theſe fol- 
lowing. Their private correſpondence ſtrikes 


me ſtrongly, and it is not credible to me 
that all the ſcene therein exhibited could be 
diffimulation. It is the ſame thing in my 
view as if two alledged confederates in a 
crime had been overheard talking together 
in the very next room, and had we fo 

LI over heard 
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overheard them, breathing ſuch ſtrains 
of truth, fincerity and affection towards 
their ſons, would we nat believe it? But 
even ſuppoſing we ſhould diſbelieve this, 
could we carry the ſuppoſition ſo far as 
to believe that Lady Jane would abſo- 
lutely break her heart, and die for love 
and affection to a child not really her own? 
And yet that grief for the death of her 
ſon Sholto was the more immediate cauſe 
of her death, is proved by the teſtimony 
of - reſpectable witneſſes. But ſtill more, 
when I ſee her. in the pangs of death, 
pouring out her bleſſings on her then 
helpleſs ſon, the defendant, can huma- 
nity allow me to believe that all this was 
falſhood and hypocriſy ? Can we believe 
that when ſhe was praying with her laſt 
breath for the defendant, as ber Jon, that 


ſhe was s then, when juſt going to appear 
before 
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before her maker, taking HIM witneſs to 
ſolemn falſhood? Thus much for the 
proof on the fide of the defendant.---I 
now come ſhortly to touch upon that 
brought by the plaintiffs. Theirs is a cir- 
cumſtantiate evidence wholly, and many 
of the circumſtances are of no weight at 
all: I am ſenſible, however, that when 
men have once formed an opinion of guilt, 
they are often apt to look at every thing 
as through a jaundiced eye, which makes 
every thing of the ſame colour with itſelf, 
J will however conſider ſome of the moſt 
material parts of this large circumſtantiate 
evidence upon the ſide of the plaintiffs, 
And iſt, I mention Godefroi's books, with 
the oaths of him and his wife. Furſt, as to 
his Ss, I declare from the bottom of my 
heart, that they have no credit with me. 
When I conſider the nature of a tavern 
LF 2 reckoning 


(62600 


reckoning or bill, extracted at the dif. 
tance of fifteen years, Te have no no- 
tion of giving mighty credit to this ſort of 
written evidence. We have all heard of 
a perſon in London, known by the name 
of Mother Douglas: ſhe, it ſeems, kept 
her books likewiſe, upon which her re- 
preſentatives are now proſecuting ſome re- 
ſpectable per ſonages in this country. It is 
not to be credited that ſuch perſonages 
ever frequented her houſe. But though 
they had ſo frequented her houſe, they 
would have ſurely paid off their bills, and 
will not now be condemned upon the 
written evidence of tavern books. 


 T muſt obſerve that Michelle's books 
were found to be erroneous, and therefore 
left off altogether by the plaintiffs, who 
then, for the firſt time, reſorted to thoſe 


of Godofroi; whereas to me both theſe 
- | grounds 
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grounds appear equally tenable, and you 
may lay hold either of the one or other, 


as you pleaſe, 


There is one reaſon indeed why Mi- 
chelle's books appear more credible than 
Godofroi's, which is, that where people 
go only to eat for a day or two, as at Go- 
dofroi's, there the date is of no ſort of 
| moment ; ; but where they go to lodge for 
a time, as was the caſe in Michelle 85 
there the date i is of moment. 


I clin thirdly, That theſe witneſſes 
are tainted by the Tournelle proceſs : Ma- 
dame Godofroi's oath is utterly incredible, 
becauſe ſhe perſiſted in ſaying, when ſhe 
was firſt enquired out, That ſhe could not 
recollect any one thing about Sir John 
Stewart and his company. When after 
this 
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this I ſee her come and join in telling 
very many material circumſtances along 
with her huſband, can I think her a 


credible witneſs ? 


Farther, Madame Godoſtoi has born, 
That when ſhe applies a blank article i in 
her book of, expence to her book for the 
Inſpefeur of Police, it is conjecture merely, 
upon her part. This aſſertion of his wife's 
invalidates Monſ. Godofroi's poſitive aſ- 
ſertion, which he has expreſsly ſwore to 
in very different terms. Fourthly, It is in 
this ſingle inſtance only that Monſ. Godo- 
froi can take upon him to fill up any 
blank articles in his books, though there 
is ſome of theſe entered only a year or 
7200 ago. For all theſe reaſons, I think 


there is not the leaſt proof of the alibi in 
the houſe of Godoiroi, | 


I now 
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I now come to mention ſome other cir- 


gumſtances, ſuch as the concealment and 
myſtery which was alledged to attend the 


whole of the conduct of Sir John and La- 
dy Jane. It was here uſed as an argu- 


ment to infer fraud, that during the time 
of her | ae. ame Lady Jane almoſt al- 


ways wore a particular dreſs, and ne- 
ver went without a hoop. But it is in- 
conceiveable to me how this circumſtance 
can ever be founded upon to prove an im- 
poſture. To me it appears directly contra- 
ry; for ſurely if her pregnancy had been 
entitely affected, inſtead of concealing, ſhe 
would. have taken every opportunity of 
ſhowing i it. Another circumſtance plead- 
ed by the plaintiffs, was, That Lady Jane 
never called for the advice of any phyſi- 
cian, ſurgeon, or accoucheur during the 
whole time of her R As to 


& & + © 


which, 
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which, I beg leave to obſerve, that how- 
ever odd the plaintiffs may think this, yet 
Scots Ladies will not ſurely think ſo. 
They are generally pretty eaſy, and free 
of apprehenſions upon this point, and can 
do without a phyſician at their bed- ſide 
every hour of the day. 


Much ſtreſs has been laid upon the 
circumſtance of their journey to Paris, 
which has been repreſented as the object 
of their ſecret deſtination from firſt to laſt; 
whereas it is in proof, That Lady Jane 
was really adviſed by the Chevalier Dou- 
glas to go to Paris to be there delivered. 


The circumſtance of their employing 


ſo obſcure a man as La Marre, after they 
had ſaid that they went to Paris for the 


beſt afliſtance, has been alſo laid hold of 


(#65) 


by the plaintiffs; whereas Sir John ex4 


preſly ſwears; That he deſired La Marre 
to have other. aſſiſtance ready at hand, 
which La Marre would have got, had he 
not eaſily accompliſhed the un him- 
ſelf. | 


Much has been faid alſo of the circum 
ſtance of the younger child's being ſent 
into the country, and about Lady Jane's 
never having ſeen him there. To which 
it is anſwered, That the child being fickly 


and tender, did upon that account want 


freſh air; and that it is not in proof that 
Lady Jane never went to fee him. 


I now come to mention ſome other cir- 
cumſtances ; the firſt of which i is, That 
of their leaving theic maid- ſervants at 
Reims, and to which I do own I ſee no 


reaſonable or fatisfactory anſwers | 
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As to the forgery of the letters, I ſee nd 
ies of a forgery, in ſo far as Sir 
John faid they were copies of letters. Buy 
even ſuppoſing them to be forged, I cannot 
carty it fo fer as to deprive the defendant 
of his ſtate upon that account merely. 


Hlad the parties been all now alive, they 
might have been able to account for many 
circumſtances in their conduct, which are 
ſeemingly ſuſpicious to us, in the ſame man- 
ner as the circumſtance formerly mention- 
ed of their having dropt their man-ſervant 
at. Liege has been accounted for. And 
when to this we add the ſtrange and ſin- 
gular characters of Sir John Stewart, the 
principal actor, we need wonder the leſs at 
many of theſe circumſtances. 1 ſhall now 
conclude with obſerving, that if the plain- 
tiffs prevail in this ſuit, the defendant's 
Caſe will indeed be ſingularly hard: For in 
the 
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the firſt place he has never had a fair trial 
for is bicth-right, I do not mean here, but 
in F rance. And, 2dly, of all the nume- 
rous caſes of partus ſuppoſitio, there is none 
firallar to this; none of thoſe children 
were poſſeſt of their filiation; in none 
of thoſe caſes was there the ſame ſtrong 


proof of pregnancy, nor ſuch direct and 


circumſtantiate evidence of the actual de. 
liver 5 ; 


bd f 

\ % 

* 

f 
* 
2 - 
nd 
: 
* * 
*%. 6 Ss 


CO 
— — 


F 

The \ — . q II PR 

_—_— 3 2 ES =o 8 8 = 5 
2 2 — —— — LEY — = 


* 


2 


— 
— 
ate 
— 
l = 


—— - ES 
. I _ CESS 

” _ * | 
l 1 


July 1 10. 


Lord KE N NET ſpoke firſt 


Sf 4 


1 this day as follows, 


n HIS S being of ſo great im- 
A portance and expectation, it ishighly 
reaſonable that each of your Lordſhips 
ſhould give his opinion upon it. My plan 
is to deliver my opinion upon the principal 
points of the cauſe, moſt of which have 
been already ſtated with great propriety 
by thoſe of your Lordſhips that haye ſpoke 
before me, 


I do not think myſelf capable to per- 
ſuade any of your Lordſhips to be of my 
opinion. And though I thought I could 
do ſo, yet I would be very far from defir- 


_ | My 


My opinion. is hon for. — 6 2 


4 44 


8 of reduction. 


a 


1 The fn in . us is, * 
whom lies the onus probandi? Upon; which 
I obſerve, that when a perſon claims, he 
muft prove his propinquity, or at leaſt 
he muſt have the acknowledgement of 
parents, and a habite and repute general 
and uncontradicted. Such a proof as this, 
however, cannot be called a probatia fro- 
Bata. Neither is the acknowledgement 
of parents a preſumption” / Juris et de jure: 
for then no proof at all would have been 
allowed in this caufe. The conſequence of 
this is, That the onus probandi lies upon 
the plaintiffs, who muſt therefore bring 
a clear, convincing, and demonſtrative 
evidence to oppor mow Ws of the 
and Sf Vol | 2 7 
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When x ay down theſe prine ples, 1 do 
not, as was hinted yeſterday, ſhake the 
ſecurity of the ſubjects bicth-right, fince 
it is clear, That every perſon 1 muſt remain 
in the poſſeſſion of his ſtate upon the 
legal preſumptions for fillation, till it be 
clearly and convincingly proved, that ſuch 
perſon is not entitled to that filiation. 


An objection has been moved for the 
| defendant, on account of the lateneſs of 
bringing the preſent action againſt him; ; 
but upon a little conſideration, this objec- 
tion flies off, as it is clear, that the plain 
tiffs had no right to bring ſuch an action 
till after the death of the Duke of Dou- 
glas. And as to the diſtance of time ſo 
much complained of by the defendant, it 
is really as great a loſs to the plaintiffs as 


whim; and-indeed I rather think it had 
been 


( 271) 


been happy for this defendant if the ac 
tion had been fill later; and that Sir John 
and Mrs. Hewit had both of them been 


dead before they could have been exa- 
mined i in the cauſe, 


Of al evidence to prove a erime, fuch 
as that of the ſuppoſitio partus, the cir- 


cumſtantiate evidence is the moſt con- 


vincing; and what is more, the leaſt 


N 


In Ades of 10 a "poll the whole 
circumſtances muſt be taken together. 


Some by themſelves may appear trivial, 
which, when joined to others, appear 
exceedingly material. 1 - conſidered the 
plaintiffs: proof even with a prejudice for 
the defendant, and I examined his proof 
to find out circumſtances to make me be- 
lieve that he was the ſon of Lady Jane 2 
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which I ſincerely declare I much det 
| & Be che caſe. But motives of ebmpal- 
ſton cannot now have weight with mez 
for when J fit as a judge to determine a 
caſe of property like this, L muſt go on 
in the ſtraight road of evidence, without 
turning either to the e hand or to = 
left. ee 


> #4 


The pregnancy of Lady Jane Dongle 
js ir in courſe the firſt object of proof in 
this cauſe, and I muſt acknowledge, that 
I think there is a clear. proof of che ap- 
pearances of pregnancy; but then I con- 
- ſider, that ſuch appearances are often 
| very deceitful, and that they cannot be | 
| well diflinguiſhed from an affected preg- 
nancy. Of this we have many inftances 
in that famous title of the Roman' Pan- 
| defts, de ventre inſpiciend . 


* 


The 


= (ers) 

The proof of pregnancy. brought for 
the defendant, is a proof of opinion by 
the witneſſes merely; who, I dare ſay, 
have depoſed according to their own be- 
lief; though J think their depoſitions 
not ſufhcient to eſtabliſh the truth, that 
Lady Jane was really pregnant. It de- 
ſerves 4 attention upon what different 
grounds the different witneſſes formed 
their opinion of the pregnancy; and more 
particularly Sir William Stewart and his 
Lady ſay, they thought Lady Tane preg- 
nant, becauſe ſhe was pale of complexion, 
and had frequent vomitings. As to the 
paleneſs of her complexion, that appears 
to have been natural to her; and as to the 
vomitings, it 18 in proof, by the oath of 
Iſabel Walker, that ſhe had been often 
troubled with theſe even before ſhe left 
Scotland. Mrs. Hewit and Jabel Walker 
Nn are, 
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are, no doubt, the capital w 1tnefles forthe 
defendant upon this point of the preg» 
nancy. But then, their teſtimonies ap» 
pear to me highly ſuſpicious i in many 
reſpects, and in none more than in what 
they have faid as to the prodigious bulk 
of Lady Jane even before the left Aix- 
la-Chapelte. For if the bulk had been 
2s both thefe witneſſes repreſent, it 18 in- 
credible to ſuppoſe, that fo many wit- 
neſfes, to whom Lady Jane daily appea ed 
throughout her journey, ſhould” never 
have obſerved "> Mrs. Hewit depoſes, 
That when they were at Reims, Lady 
| Jane was ſo very unwieldy; that the 
never went abroad but once: Whereas 
the Abbe Hibert walked with her often in 
the moſt public places and walks about 
Reims, _ 


At the ſame time, as it 1s certain, * 
Lady Jane had been pregnant, ſhe muſt 
| Fave 
7 


. (95). 
haye been delivered; 3 77 thought if 1 
could find out a real bulk when ſeen 
without her cloaths, i would 80 far to 
infrud the defendant 8 plea. 5 


With this E b 1 mm 
conſidered. the evidence of Madam Te- 
wis, Mrs, Hewit, :Ifabel Walker and 
Mrs. Hepburn of Keith. - As to May 
dame Tewis, ſhe appears to me to have 
declared thipgs which. could not poſſibly 
exiſt at chat time, at Io fallible a ſtagę 
of her pregnancy. But it is my opinion, 
that having been drawn in to expreſs 
herſelf too ſtrongly 8 upon this point to 
Sir George Colquhoun and Colonel Dou- 
glas, ſne was thereby obliged to repeat 


the ſame af terwards in her judicial de- 


claration. | 1 
wer 67 5of Tha 


(£76) 
The amount of Mrs. Hepbutti's cath 
bs; "that upon coming one day into Lady 
Jane's bed-room when ſhe was dreſſing, 
ſhe obſerved her breaſts to be of ſo large 
A. ſize, | that ſhe had no doubt of her 
being with child. But theſe marks are 
sil too fallacious, and therefore I was 
willing to take in here the declaration 
of E Caw; but then this declaration 
of hers amounts to an opinion only, and 
chat opi nion formed without 1 oppor? 


unity: to nw. | FE, 1 f X 75 110 
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label e agd Mrs. Hewit have 


33%: U ile 


gone much farther upon, the fide of the 


11101 


defendant, but then. they, have, frore 


N: 


to many things which are Tor. true, Jigs 


bel Walker, particularly, 38, incred ible 
when ſhe ſwears as to the height * the 
beds, and a Pau that account, Lady 
VW Jane 


- 
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Jane- was: obliged to uſe a ſtool td get 
into them. This witneſs has ſworng 
chat Lady Jane employed no mantual 
maker at Reime. And ſhe has depoſed 
very particularly, but very incredibly; as 
to her converſations with Mrs. Andrieux 
there“ She is alſo no leſs increthibleg ; 
a8 to what ſhe relates of 4 eonverſitio 
which ſhe ſays, ſhe over-heard betwinxt 
Lady. Jane Dauglas, and the. late Lord 
Preſtongrange upon the ſubject of the 
birth of the children. Perhaps, my 
lord might ſay to Lady Jane, that ſhe Was 
not bound: to prove the birth, but ſ urely 
his lordſhip would never adviſe her 
againſt providing herſelf with proofs 
to be uſed afterwards, if there ſhould be 
occaſion * them, 


1 . and Sir EF gave many 
different pretences for cheir leaving Aix 
la- 


86) 
elle. There is one cireutdflüntt 
— that ſtrikes me rongty. NF 


ſee that Mrs. Tewis offered to procure | 


4 aa? 


for them the caſtle of the count De Salm, 
| where Lady Jane might have had every 
thing convenient for her approaching de- 
ver 3 and that Mrs. Tewis did ac- 
' potdingly write to hex friend the Great 
Bailiff of the Count, deſiring acm to- 
Ration for Sit John and Lady Jane in the 
caſtle of Bedbur. It might have beef 
expected, that Sir John and Lady Janes 
athey had agreed to petition the Count 
De Saler for this favour, would Have 
ee "for his Ane büt iäſtend of 


db pretence of the imminent hazard 
of an approaching delivery, and ſet out for 
Reims, where, nevertheleſs, they con- 
nue to remain for the Pace of a | month, 
” * Ho 


r 
9 


How ill wen dbes this agree with chelr 


have „. their aufer fromthe Count 


After having remained ry long at 
Rinks, they ſuddenly ſet off for: Faris, 
and leave their maids behind them at 
Reims, at a time when of allothers they 
bad the moſt need for their atten 


LY * 


e conduct, in their not 
taking the maids alangſt with chem, the 
wort of, money was given as a pretence 


> 13s © 5 


Sir John tolls at that t time a | credit 15 85 no 
lefs a ſum that 3-009 livres. 


I now come to the proof of the deli- 
very. The defendant was not hound to 


on prove 


(6800) 
Joe the Selivery;} and 16165 pon the 
<teirni8s to prove the: falfelned+ of it. 
But cken, if the only three perſonꝭ con- 
E eee eee 
muſt go 4 great 3 to Fo the 
birth I have heàrd. it aid, chat the- de- 
fendant has proved His birth by the. direct 
Stewart and Mrs. Hewit. Inn., Lcan- 
nat underſtand this argumEt.æç If it ben 
good one, there is a ready way daidito 
ſuppoſing, chat not only two, tbut-twenty 
whneffes had ſwore directly to the birth; 
yet fill, the plainktiffs might have proved 
the fal er of. Why ae evidence, 


? 
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ing in general; the only time ſhe came 
10 particulars, s in a converfation with 
the Counteſs of Stair, as it ſtands de- 
poſed to by her daughter the Hon. Mrs. 
Primroſe. Lady Jane well knew, that 

chere vas plenty of good aſſiſtance to he 
badtat Reims. And . And therefore, to excuſe 
the;ſtrange Hep of her going to Paris, 
ſhe tells the counteſs of Stair that ſtrange 
ſtoty al about the advice given her by an 
| prikinbwas lady to leave Reims directly. 
As the profeſſed intention of their going 
to Paris, Was to have Lady Jane deliver- 
ed by the ableſt actoucheur: there; and 
as Lady Stair obſerved to her, that ſhe 
ought. to have had ſome of the Britiſh 
people then at Paris witneſſes to the 
delivery, ſhe has an excufe ready at 
, e is, that ſhe Was delivered 
of e | withip 


0 255 j 


"within, 50 17 an hour. or within a an ber, 


1 
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; 4 ua wv bw > * + 7 1 


after their arrival; in Paris. 3 
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ir John Ser in his aceount of 


111 by 


dhe matter folemnly fays,, that he went 


9 2 


previoully to Paris in the — 'of 


May or June preceding the birth; "and 


4} T 


Ad 


yet, this 3 18 clearly proved to be a ale 
LO SHD-G7 5; F 
hood. And as this is The ; caſe.” can we 


preſume any Part of ory accounts given 
fig. a lpm $051 
by Sir John to be true ? Il is acknow- 


keaged by Mrs. Howit, that there [gs 


no nurſe beſpoke, and the gives this 


1. 
| Arange and unaccountable reaſon for i it, 


that Lady Jane did not know if the 


| would be brought to bed or” a living 


K. ' 
Sir 1 Stebrart 5 that he would 


; hot have known Where to have found 
; out 


— 


6380 


4 þ 


out La Maree, 1 = had been wanted 
ſudden aly 73 _— 2227 i rh this bad beet in the 

caſe, h he 1. Su mY Called A He = 
afterwards ;; attempts to make this ſome- 


DILL 


Toit. 


what better, : put in reality makes it 


34 2 * = ASI 


worſe, .heeauſe, be depoſes, that when 


4 55 | back, f from Paris. to Reims, in 


* 7. , 
LT ear 1748, that he did not even then. 


a 4 5 
4% 


_ Haro find out La Marre. . 


* 
i « 


&% 
>> 


a 7 Bags: 


2 Mrs. ! Hewit has ſaid that Lady: lane 


had no 0 fick nurſe, and yet, Iſabel Walker 
ſays N irs Hevit wrote; her they had a. 
Keck aurſe. Again, 18. is ſaid that the 
Pierre Le Marre never came to ſee Lady 
ank Rut once. This is extraordinary - 
deed ; and :they more particularly ſo, as, 
according to their own-accounts, he kad 
the care of the ſecond yy; MP9.) Was a 
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weakly render iofant, FC 
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The deſehdaht bas "faxed: 8 v7. 
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When Mrs. Napier puſhed, s Sir John . 


991 0 3416 1 


Stewart.to ve La Scha an oO t 
11 18 give ady TY 398 ane 


of the particulars, of the birch, he Si 1 


ev 1,4 7 21 


fixes th the delivery, to have happened; ig 
me houſe; o Madame Michelle z,and, at. 
this time too, Mrs. Hewit writes, her... 
letter, to, the Duke of Douglas, . fixipg..., 
upon the ſame houſe of Michelle as being, 
the place, though ſhe has ſince frorny. Le 
repeated times chat t the could 105 7er F ; 


2110] TOL x 
member, French x names. 35 
93! 9? YI 18 „b. L 2601 2 ag 
AJ ag of Aug2d " As 7s Gone 


- Mrs, Hewit ys, erpreſely depoſed, .. 


that” the hole time they were at. Mig 
ehelle's, Lady Jane never went abroad, 


either to, Vgvſailleg ꝙ to any other placez 
whereas you hays it roof that made 


1: two | 
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two o fepamiite! johrazys chile Rayingcir 
Michelle y End- in Particular Madane'® 
Blainville ſwears expreſsly, that thei went 
in \ the very coach ith Lady Jane fo Tee 
the 5. Ae and the erde 1 5 Kalles. * 
It mal be dt Wr very ei 5 y, 5 
that ſlie d — = Veranda d 
to aal se "and Yet that me“ 
never went to u ſecond | 'boy; who” 
| was At Hurſe hard ard by her. It Has a 
dich tät here is no Proof that Lady Jane 
never Wert t to ſee this child. But this is 5 At 


KA 1020 ” > 8 


2 mikey e; for 57 ſes. Howie exp . preſely de 

poſes that Lady Jane never went t to 12 A 
Sholto at A, 6 ſhe was weak 
« Ahl Rekly the hole: 1 ve 


40 l LH ami? Slot ef fell 


5 1 2 
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| Whih "they eme firſt" t Michelle's,” * 
let us obſerve their eendudt bee. They” 
Ow? talk 


(4%), 
Wer Led eve he hen ly get 
vered, ig the country, and they, ſer our. 


for the Foun — the Pretence of 


444. dv 8 


4 briggit ng. their child from ſome Place Jer g f 
| wards St. Germaine. And when they re- e 
n Wit! þ their child ne next day, the neople, 
N ich lle stare furpriſed with its, age 
| d fame of the witneſſes,, 
ticularly Madame Bertie, gives it 
as their opinion, chat the child brought 
> muſt have been 1 older e 


5 x") 7 2 2 


N 1 2: 


5 . 40 us F Fr FED boy 
Was Pot to nurſe under the care of Ls 
Marre: and yet, by their own account, 
ahi Sow: not n to find either, Js 
Marre, the child, or its nurſe. It IH 
emed Pag that pobody ever, av ie 
 Treops child, gl, he ſuddenly, made his 

appear- 


„ Ah i naac arr ann e 
appenrdnee dt Reims. Why hät Alte 


che Chebalker Johuftott, ether at Paris, k 
enquire After the child he was 10 fie 0 
And tender?” > cn Icahn 15 ds cloud 


per 
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Sir Po Sta ain: 
ting of che Place where they — in 
paris in 1749, and wherein rein they weie 
«three days hefore -feelng "their ſechnd 

child. For tis a bad memory is no ſuł- 
fieient excuſe. I had not the honow Jo 
ſit alongſt with your lordſhips when Sir 
1 John þ gave His declaratibn, but I 'Haye 
' heard'that he was ee ene bar 
that he did not, upon any part of the 
accbunts given by him. WMowever tis 
be, there i'd remarkable inſtanee f flir 
John's attention and diſtinctneſs in his 
ae to Monſ. Mallifer, at Kune mon. 
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Dult appears, glexrly. in-proof; that both 
Sir John and Lady Jane were very early 
aoquainted with the ſuſpicions of the 
birth, yet they took no care to remove 
theſe.” They ſaid that their honour wal 


. called: in ueſtion: but this was only a 
Fretenee; for why not ſend to Paris for 
e > the delivery, when it 8 clear 
they ſent to Aix-La-Chapelle for proofs 
eb che pregnancy a Or why attempt 2 
proof of the preznaney at its molt fallible 
age, when they might have actually 
Produced proofs of the delivery itſelf? or 
+ at "leaſt they might! have Ke pt ſome of 
the many genuine letters which it is ſaid 
they received from La Marre, Or, at 
f leaſt, why did Sir John forge letters as 


. coming from La Marre? Surely, if he 


could have got real ones, he would have 


« 
: 11 ** 


never fabricated falle ones. * 


Bf * + * 
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Dofge Madame LA Runs im IIa 


diſc che delivery is Bo hid 0 had 


tber books either uf the paſict or the. dh 
lation: the only Madame La Brune, v 
it is now ſaid by the defendant may have 
been the perſon, is a Cu? Paladin 8 


ſo does zingt anſprer fhe deſcriꝑti Fr] 
poingedly: given, by-Six lahm; end ind 


it js not credible chat Sir John, Ste wach 
whoſe: character was, never, that of a Bly 
ſer Ahgulg, when, he had mage ig hay 
Pocket, here allowed Lady Jane D Jougles 
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| 10 have h berg 4 delivered | in ſo wretched a 
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( 296 ) 
ebkged to produce him; he ſhould have 
therefore reſted here, for he is not in the 
leaſt aſſiſted by this proof of 'a Lewis 
Pierre de la Mart. Sir John's deſcription 
of his La Marre muſt make it clear be- 
vond controverſy, . that this Lewis Ta 
Mart cannot be the ſame man. When 
we conſider the converſations which Dr. 
Menager had with, Giles and Meureau, 
we ſhall be convinced that Giles's teſti- 
f mony, is more credible than Menager's; 
the manner. of this La Mart's ſigning his 
name is proved, by his contract of, mar- 
riage, not at all to coincide with that of 


his ſubſeription of the four e 
15 letters. a 


3 4 
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If La Marre did not deliver 65 — 2 
[1 then there i is no weight due to the teſti- 
9292 of Madame Garnier; but, beſides 


SY | 8 this, 
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this; when we conſider the difference in 
the accounts given by Sir John, and 
thoſe of Madame Garnier, we cannot 
poſſibly make them tally together in any 
one particular. Madame Garnier did 


not know -whoſe child it was ſhe was 
vidifin g ;” only ſhe ſays ſhe was informed 
it was to be a rich child in its own cotin- 
try. This then cannot apply to the ſe- 
bond child of Lady Jane Douglas, and 
if we examine the Whole of Madame 
Garnier's accounts as to the time of the 
cnc coming and going away from her, 
| we {hall find, that in point of time, her 
accbunts can noways ſuit "thoſe given by 
Sir John and Mrs. Hewit of the ſecond 
| oy Te WO 
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1 have hitherto rette my e upon 
dhe conduct of the parties concerned; but 
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L own I cannot lay out. of my view the 
— of che alibi in the hauſe of Godo- 
froi.. Godofroi and his wife do not 
depoſe altogether from memory, and 
their books) are further ſupported by Sir 


Joby? s own admiſſion, That he and his 


Arens did actually come there upon 
the 4th. July. „The more theſe books 


have been ganyaſfed, the more exact do. 


they appear to me. And when Sir John 


has himſelf admitted, that he ſtaid there 3 


three days, it is ſurely moſt probable, 


that there would be an account opened 
for them | in o theſe books. 


Great cries "have been raiſed againſt the | 


Tourhelle Proces, and indeed the houſe f 


of lords have i in fo far condemned it; yet 


I cannot ſce it was of fuch batt to the 
defendant as was ſet forth. Ihe Parli- 


amen of Paris 3 is 2 court of honor and 


d) gnity. 


{ 293 ). 
dipnity.” What then could” induce thers 
to do Any tHitig bad f itfelf againſt the | 
defendant? Tam not moved with the irs 
gument drawh from the plantifs ft 
founding their argument of the alibi 
upon the books of Michelle; for when 
thoſe books were found to be erroneous, 
Why not reſort to Godofroi's, which are 
not ſo? And 4s to the Monitotre, i it does 


not frike dear this "_—_ of the evidence 
at all. : 


. | * 


— 


As to the enlevementa, altho* the . 
Mignons may have worn falſely as to 
ſome particulars, yet it is clear they ſpoke 
truth as to their having a child taken 
away. The time of this enlevement 3 5g * 
critical, it 18 dpi near. | 
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An K's child, this des We ts © 
Pend ſo much upon parole evidence, but 
e _ 


10 
upon the evidence'of theichurchirecorde; 
This enlevement is brought with moſt 
2 exactneſs to the _ _ at 


Mrs. Hemit are in Paris, and when they 
ean give no account of themſelves what- 


There i is no proof in the memory of 
man of any Enlevement having been ac- 
. compliſhed in Parig. 


As to the death- bed declarations, I ſee 
Lady Jane behaving with tenderneſs to 
the defendant on death-bed, but what ſhe 
faid at that time cannot properly be called 
® 1 i LA 


4 


As to Sir John Stewart's declaration, 

it is indeed much more formal; but we 
often ſee — people who have committed 
1 2 N great 
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Lord HALEsS f poke next to the 
. dollawing Purpoſe, 


F N judging of a cauſe of this nature, 
we muſt äct according to ſtrong pro- 
babilities and moral evidence. The cha- 
racters of parties concerned, muſt, in ſuch 
an evidence as this, have ſome weight. 
And if I could perſuade myſelf of a good 
character on the part of Lady Jane 
Douglas, I ſhould think it ſtrong on the 
part of the defendant. But I cannot be- 
leye the opinion of ſome of the witneſſes, 
who have depoſed fo favourably for her 
upon this particular, becauſe there is 
much evidence of her want of truth 
upon almoſt every occaſion, Thus, when 
in her letters «o one friend, ſhe is profeſ- 
. ſing 


(997) 

pom the  evngeſt — to the Pro- ; 
nion, and telling "hens tha 

_— was going to a country where _ 
might have the free exerciſe of that r&. 
ligion; ſhe has in the mean time reſolved 
upon going into the very heart of France, 
where ſhꝰ : knew ſhe could have no opy | 
portunity at all of . Proteſtant 
miniſters, HON 0 Pk a2 ded ee 


g "4 
of TE TO IE «4? 


" 3 tion with the late Countess 
of Stair, as it ſtands depoſed. to by the 
honourable Mrs. Primroſe, i 18 another f fla; 

| grant inftance of the truth of this obs 
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I enk, 
In her letters to Mrs. Carrſe, wh 
are dated from Holland, ſhe not only in 
the moſt ſolemn manner denies her mary 
riage with Mr. Stewart, altho' ſhe had 
bern married to him ſeveral months, but 


Ys 


Bae Qq likewiſe 


( agÞ ) 
likewiſe throws out a deal of ſcurrility 
upon her own coufine Mrs. Stewart, for 
her having repeated the news which ſhe 
had heard of that marriage. There are 
ſeveral ather inſtances of this deceit in 
her conduct, in ſome of her letters to her 
brother the Duke of Douglas, and in ſe- 
veral other parts of her epiſtolary corre 
ſpondenee, I admit, that nevertheleſs 
the private correſpondence between her 
and Sir John, is amongſt the ſtrongeſt 
parts of the evidence on the {ide of the 
defendant; yet there is one thing exceed 
ingly remarkable, that in none of theſe 
letters to one another do they ever com 
plain of the ſuſpicions propagated againſt 
the birth, nor unburden here what na- 
turally would have been expected to have 
| been uppermoſt in their minds. 


I am 


( 299 ) 


1 ail at a loſs to account fot tlie pat 


that Lady Jane adted throughout the 
whole of this ſcene, and muſt attribute 


it to the amazing aſcendeney which Sir 
John ſeems to have got over the mind of 
this | unhappy lady: 


. Tavikg made theſe obſervations, I how 
proceed to exainine the evidetice brought 
in this cauſe. And ½, As to the Preg- 
nancy. The appearance of this i is proved 
indeed by ſtrong teſtimony. J obſerve; 
that ſeveral of the witneſſes give as their 
teaſon for thinking Lady Jane pregnant, 
That ſhe was weak and pale ; tho? it is 
very certain that ſhe was ſo by her nas 
tural conftitution. Several of the tiuns 
at Aix La Chapelle have depoſed ſtrongly 
to the pregnancy, tho* they* Are furely 
not the beſt evidences to eſtabliſh a fact 
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Mrs. Grieg I eſteema very honeſt evi- 

dence, but one who is over-run with pre- 
Judices ; and I have the ſame opinion of 
| Miſs Primroſe. Much has been aid 
about the miſcarriages by Lady Jane; and 
more particularly, the defendant has 
founded ſtrongly on the depoſition of the 
nurſe, Manger, and of Madame Rutlidge. 
That mentioned by Madame Manger is 
now given up, and the defendant ſup- 
poſes, that ſhe may have miſtaken the 
Catamenia for a e 


A 


EY is very poſſible that honeſt witneſſes 
may have been deceived i in their notions 
of the pregnancy, by entertaining a. ſort 
of belief, that ſome great event or other 


was to follow,—ſuch as is mentioned in 
Sir William Stewart” 's and the Earl of 


n s letters to Lady Jane. Lady 


ran. | Catharine 


(30) 

Catharine Weemyſs is an unſuſpected 
evidence, and yet ſhe ohſerved nothing 
of the pregnancy; on the contrary, her 
: whole depoſition tends the other way. 
The Counteſs of Wigton does not ſay, 
that ſhe herſelf perceived any thing; ſhe 
only believed it becauſe ſhe heard it com- 
'monly reported ſo by others. Mrs. 
Andreux at Reims had no notion of the 
pregnancy, neither had General MLean, 
the Miſs Hiberts, nor Madame Sautry 
the mantua-maker. At the ſame time, if 
T could give full credit to Iſabel Walker, 
the cauſe would incline to the fide of the 
| | defendant; but J cannot believe her evi- 
dence, becauſe the ſwears to things which 
1 think incredible. A ſtrong inſtance of 
this,” is, that ſhe does not remember any 
one thing about the Chevalier Johnſton; 
tho he went over in Lady Jane's company 
in the pacquet-boat to Holland. Her con- 
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verſatians with Madame Gillſſen in Ger- 
man, and with Madame Andreux in 
French, I cannot give credit to; and it 
is truly amazing, that her curioſity ſhould 
never have led her ſo much as to look in- 
to Sir John Stewart's declaration, nor 
Mrs. Hewit's oath, altho“ ſhe had ſent 
her fram Edinburgh the papers in this 
cauſe; 0 5447 


| But theſe ate not As thall material 
particulars to diminiſh the credibility 
due to this witneſs. In the former oath 
ſhe ſwore * expresſiy, that ſhe had her 
hands upon Lady Jane's naked belly, 
and found her with live child ; whereas, 
in her laſt oath lately emitted in your 
Lordſhips preſence, ſhe ſays, that it was 

not her naked belly that ſhe felt when 

„ Here his Lordſhip ſpoke Latin: it is ſappoſed 

| becauſe there were à great many ladies in the court. 


(303 


ſhirt, as ſhe thinks. She further fwears, 
that ſhe had never before felt the motion 
of a child in any other woman. 


Is it not wonderful, that this witneſs 
had not the ſame opportunity of making 


this trial afterwards, when the pregnancy | 


was much more compleat. Had ſhe fix. 
ed upon à more early period, the diffi- 


culty would have been charged, but not 
done away. Another particular in which 


I think this witneſs has gone too far, is | 


in what ſhe has depoſed as to the letter 
from Mrs. Hewit at Paris; I am perſuad- 
ed there never could be any ſuch letter, 
or at leaſt, it muſt have been a letter 
wrote betwixt the gad and 26th day of 
July. Another circumſtance in which 
this witneſs appears to me to have gone 
too far, is in what, ſhe has depoſed as to 

dhe 
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(364) 
the letter from La Marre, received by Sit 
John Stewart when in Mr. Murray's, 
St. James's Place. The acoount given 
of it by her is not credible; and I am 
perſuaded the letter ſhe alludes to, is the 
famous fourth letter dated gth June 1752, 
whereas they. had left Mr. ed s in 


* 1351... 

8 John? 8 ee * hs Marre's 8. 
letters are amongſt the capital parts of 
the proof in this cauſe. 1ſt, As to his 
declaration, there can no pretence of 
his vivacity apply here to, palliate his 
falſehood. On the contrary, there is the | 
ſtrongeſt proof of a ſtate of recollection 
of mind throughout the whole of that 
declaration. Andi in fact, Sir John uſes. 
with the greateſt. propriety, ſometimes 
poſitive aſſertion, ſometimes a non memini, 


and ſometimes expreſſions of doubt. Sir 
John 


* 
\ 
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( 305 ) 
John had pretended to Mrs. Napier, that 
he was very apt to forget names and 
dates, though he had a good enough 
memory as to facts. But the truth is, 
that, upon conſidering the declaration it- 
ſelf, it does appear, that he had a very 
good memory, both as to names and 
dates, for in that declaration he does 
give us no leſs than twenty-five different 
names and dates. The only time that he 
ſeems to be at a loſs for names and dates 


18, when he comes to be examined about 
the La Brune's houſe, about her lodgers, 


about the nurſe of the child, and the 
banker from whom he got the money at 
Paris, Mr. Hepburn of Keith has in his 


oath depoſed pretty ſtrongly as to Sir 


John Stewart's want of memory, and par- 
ticularly gives one inftance of it, which 
happened at Boulogne ; but this 1 18 OW no 

KY means 
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means Tafficicas evidence in oppoſition 
to ſo much to the contrary appearing on 
| the face of his own declaration. 


As to Sir, John's deſcription, of Ia 
Marre, the accoucheur, it is the moſt 
wonderful that was ever heard. He con- 
cealed his lodgings even from Sir John, 
and yet he frequented coffee-houſes and 
the moſt public walks in Paris. And yet 
notwithſtanding all this, Sir John gets 
his addreſs, and ſo ſends him letters di- 
reed to the care of che poſt-office in 
Paris, which he receives and anfwers. , 


It has been faid by Sir John and Mrs. 
Hewit, that they were obliged to leave 
the Madame La Brune's houſe on account 
of bugs; but it is alſo ſaid, that they left 
the houſe they were in becauſe it was a 
f ſmokey 


iS) 
fridkey houſe. © Which was this mokey 
bouſe ? It was not La Brune's ſurely, it 
was on account ef bugs they had left this 
houſe ; and it could not be Michelle's, 
for by r here bann of the 97 


act to Sir John Stewart's ac- 
counts, the ſecond child was ſent to nurſe 
within two or three leagues of Paris, on 
the road to Amiens; and when he was 
examined afterwards upon oath, he de- 
poſes, that” the child was a little way 
Hom Paris In theft, his whole account 
of La Marre, and every thing concerning 
him, is abſurd, from beginning to end. 


If, as Sir John ſaid; Ta Marre came 

from Liege, why not go to that place to 
enquire for him? The power of the par- | 
en of Paris did not extend here, and 


1 Sir 


(308) 
Sir: John was in abſolute ſafety to go. It 


Bas been alledged that Sir John was in 
no miſtake when he called La Marre Aa 
Walloon, as he was from Montreuil ſur 
Mer; but ſuppoſe Sir John Had ſaid La 
Marre was a Roman, it might have been 


N well argued he was night. N 
1 8 rk e "A Marre 5 
letters; 7 as to theſe four which are 
forged, Sir John” 5 alledgeance Was, that 
they were copied from the originals by 
Mr. Clinton at London. And chis again 


Arr Clinton denies. 


; 
7 7 >" a3» 
1111 Nn 
> - 4144 


In the fourth of theſe letters, which 1 
have mentioned before, there is a great 
deal of art diſplayed by Sir John. In 
the firſt place, it is evidently intended to 
ſerve as a certificate from Pierre la Marre, 
n in the form of a letter. It 
eres | would 


L.) 
would have been mare dangerous for Sir 
John to have forged a certificate wich ai 
the ſolemnities, than to forge a ſingle 
letter. adly, It was neceſſary that the 
Pierre La Marre ſhould be dead when he 
was called for to be produced, and there» 
fore Sir John makes him to ſay in that 
letter, that he was going again to Naples 
(on account of the air) as his health was 
not yet confirmed. And 3dly, Sir John 
makes the letter to be delivered by a Pri- 
vate hand, one Monſ. Du Bois, a minia- 
ture painter, in order to ſave the danger 
from that queſtion, How could you get 
A foreign letter delivered in England 
without its having the poſt-mark upon 
it? It is remarkable too that in this let- 
ter La Marre makes his enquiries after 
the youngeſt child by the name of SHolto 
Ihamas; though if he had really ondoyed 
. 1 


(3 
him, it is well known, that, upon Tuck 
occaſions, the accoucheur never does give 


the child a name. 

a1 4 80 9% 0) gig 106 tliw } 
Sir 545 —— 
find out this Monſ. du Bois who brought 
the letter; but Sir John could not but 
know that if he went to a ® certain cof- 
ſee-houſe in London, he would have im- 
mediately heard of any French artiſt 
whatever who had come over to follow 
his unden in ane n 


» * * 7 « 
, 1 p a * ? 


"Theſe four letters now in proceſs 1 at 
firſt believed genuine, and was thereby 
convinced that the defendant was the fon 
of Lady Jane : : but now that they are 
i proved falſe, and fabricated, they have 


* 3 loft the name which his lordſhip » men- 


* 8 
7 great 


(311) 

ä weight e me to u 2 
is not a Ona + 1d. 086 Sd o 
| 153 5g! 
I will not t pre tend to go > the 
maſs of proof before us, and therefore 
will only ſtate a few other obſervations 
upon the remaining part of the evidence. 
| Mrs. Hewit's memory, inſtead of being 
weak like Sir John's, as was alledged, is 
really amazing, for ſhe forgets only five 
dates in twenty. What are theſe five? 
They are all contained in the compaſs 
of time taken up in the laſt part of their 
journey, and the time between their 
leaving Godofroi s and their coming o 
Michelle 8. But at any rate, at the time 
| ſhe wrote the letters to the maids at 
Reims, her memory muſt be preſumed 

to have been clear, and yet here ſhe 18 
detected in contradicting herſelf about 
the 


a8 to r La Favre e 
In her letter of the 27th July, ſhe would 
infinuate | to the maids that the eldeſt 
child Had had only one nurſe before they 
met with La Favre, and yet afterwards 
the fays they had three nurſes before 
Manger, who came immediately after 
La Favre. Though, as ſhe fays, © « baſe 
n jades, they would not come alongſt 
« with us.” When Mrs; Hewit came to 
be examined herſelf, ſhe gave a different 
account 'of the nurſes, and her letter of 
the 12 th of Auguſt is utterly irrecon- 
cilable with the whole of her account 


given upon oath. Mrs. Hewit has de- 


Poſed that ſhe had no converſation with 
Lady Jane about the perſon who' was to 
deliver her; ; but is it poſſible to believe 


thas? were it true, it would be x moſt 
: ſingular 
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"y come now to, 2 a part, of the evidence 
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which ch 1 think unexceptionable and con- 
clufive againſt 1 the defendant ; 5 1 3 
Godofroi's 8 books, from which the fol- 

i 4. r c op 
ear: 
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vp particulars ar are c 
1 Imo, That thre ee opt were eta 
into thoſe books on the 4th of Joly; at 
n livres' ten ſous. * 5 
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0 5 the account relates to a gen- 
tleman who was the head of a family. 
And 


ft 1 


züio, That this. company! had no fers 
vant alongſt with them. In all which 
particulars the account exactly agrees to 


Sir Jeb Stewart and his company: 
4 8 f . 


i743 
bs” FOES \ 
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(314) 
ne defentlarit s hypotheſis is, kunt 
this account may relate to 4 diffefenit 


company, who were in the houſe upon 
the ſeventh of July. But ſuppofing that 
this company. had eſcaped twyo v iſa's of 

che inſpecteur, there is ſearcely one ſingle 
inſtance of an entry in the police books. 
for two or more perfons without a cor- 


-xeſpondent entry in the houſhold- book. 


As to the parole teſtimony of Godo- 
froi and his wife, they had a good cauſe 

ef remembrance. Sir John Stewart and 

Lady Jane had been recommended to 

:them by Mr. Mallifer, fyndic of Reims; ; 

and. beſides this, it was a very remark- 

able thing to ſee Britiſh people coming 
to Paris before the proclamation of peace. 

And when to this we add the pointed de- 
N | ſcription | of Sir ae 8 bengusge and 


manner, 


2 


. 5 
„ ; 


( 315) 
manner. we have no reaſon to think they 
Have: been! in a miſtake, 5 


2K! 


i 


4 upon choir; 3 the Hotel Chas- 
Wat they could have pointed out the 
La Brune 8, or if they could Lane 
"brought any circumſtances whatever to 


ſhew chat fuch a woman ever exiſted, it 
' would have derogated much from the 
teſlimony of Godofroi. But no perſon 
Whatever of the name of La Brune has 
been ond out or heard of, in the leaſt 
correſponding with the accounts given 
of that houſe by Sir John and Mrs. 


Hewit. By their accounts one would 
"think that the La Brune, in whoſe houſe 
he" delivery is pretended to have bap- 
Pened, Was like that or Michelle, a re- 
wpectable Houle; not that of a garde ma- 5 


1 which is the yk of the 100ſe 
iat 8 a ac 


| . 63) 
and the wetted, 4 fit enbugle pture for 
Mignons to go Ws; put not for Douglas: 


erihe Bett- ilence of the Madame La 
Nuss s erden; ies hortg it was neceſ- 5 
| ſary i in this caſe, as in all others GH. im- 
| 4 - Poſture, to ſubſtitute fictitious perſons, 
and make them act their part in the ſame. 
This was particularly done in the famous 
eaſe of George Salmanaſſar, and was one 


| _ great means of his detection, as ĩt Was 
| | | likewiſe ! in the caſe of Count Vincentio 
| —Count De La 1 


. ö As to the two o enlevements, whateyer 
objections may lie a gainſt the teſtimony 
of ] Madam Mignon, yet the whole © 
 cumſtance of her child's s being carried 
off is proved * others: and as to Sanry 8 
LS 1 7 endere 


! 
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(817) 
epleyement, the witneſſes: here age uae 
der no ſuſpicion whatever. v2 2! 2200 QUM 
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pill 14th July. * 
+ yori CLERK * b 
wh d Ut day to the” RY 3 
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mg purpoſe, 


. is now my duty to give my opigion 
upon this very important cauſe, the 


moſt important, taken in all its circum- 
ſtances and conſequences, that e ever came 
before this courts 58 


* 


The rights of filiation,  Thould no 


doubt be ſtrictly guarded and ſecured 


* The Lord Juſtice Clerk i is one of the officers of 
ſtate for Scotland, and preſides i in the high juſticiary 
court in the abſence of the juſtice general; and as 
he is always one of the lords of ſeſſion, he is in 
Or are by ter, 


againſt : 


(379) 
againſt challenge, und on the other 
hand, that lame right ſhould be equally 


guarded againſt impoſture and ſuppofition 


of children. The plaintiffs 3 in this cauſe 
Rave an effential intereſt, and have been 
found to have a Want title to purrute 1 


The ſituation of the defendant, and 
the b importance of this deciſion are tho 
affecting not to be felt by every body. 
| Sorry! I am, therefore, that I muſt now 

give my opinion againſt him; an opinion 
which I hope will appear to all, and par- 
ticularly” to thoſe who know my parti- 


cular regard for the noble perſonage who 


Patronizes his defence, to flow only from | 


the deepeſt conviction, and from my re- 
Fard to the rights of ſacred juſtice. 
1:35, one T6 mol 577 * 5 EW © 


This 


7:79 


13280 
This being ſo late in | 
22 
eee, take up the de 
| R ic others 
ways I ſhould have done. dan] you! 


1 


4 


I will therefore, in * firſt MW 
proceed to hy down a few of the Prin- 


ciples of law and che on. er idence, ce, 


5 Y 2713 e 9 Abez 


upon which, in my o opinion, this caſe 3 
falls to be determined. The firſt Po int 
which has occurred in "this debate, is, 


„ al , 


* cui incumbet probatio pr "The ar gu 


ments upon which, I think, hare, boen 
ſtrained too far by the council upon both 


ſides. of The plaintiff 3 and the defendant 
have now joined" iſe upon the fa fact; IJ 
therefore if the plaintiffs have not 

+ EC — 


(323 } 
brought, evidence ſuffigicgt .to.grayg the 
poſiton Which they: maintain, ther 
the ſervice-wult fignds; bus Hy ypopthes 
als that: the defendant; is not: ihe ſom aft 


Lady Jane Douglas, gn the ſetxipe mal 


fall, 
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" all actions whether criminal or 15 


” 4 et # 


vil, we bare two Kinds of evidence to 


is Ub = 1143 


judge 0 , either direct or circunftantiath. s 
i eine At a HA? Fab 


* 20 


dae , cake before "Us, the E proof is cir 
-umſt : atiate, and therefore each « circuin- 
ſtance muſt be proved by one or mort 
nitnelTes, or by | written evidence; 2 Apd 
we muſt i in the next place j join the whole | 


of the circumſtances together, and then 
draw our concluſion as to the oral 
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(322) 

It is admitted by all lawyers, chat s 
eircumſtantiate evidence may give as full 
conviftion to the minds of judges as an 
eder proof whatever. And It is Hke- 
ways admitted chat no part of fſuch a 


proof will go fo far to convince judges, 


as, the evidence drawn from the oaths, 
conduct and behaviour of the parties 
themſelves; 5 and this, becauſe the facts 
being clearly aſcertained, the only quel- | 


tion remaining is, as to the concluſion 
from. thence to * drawn... 


We have heard it ſaid; that Merkert 
| Seq muſt have demonſtration before 
the defendant can be turned out of the 
poſſeſſion of his fate: but worten 
tion implies me phyſical im olfibilit ty of | 
the contrary,” which can occur. in no \ caſe 
of « evidence. The term may indeed be | 
= FR * 1 often 


Ae 
n 


THF 

ben aeßbed figuratively to proofs, der 
— it is af abuſe of words. 
We hace dedee keen eafes Ghete there 
ea morallimpoſſibiſity of the priſoner's 
inn153e2nce, and yet, we have feen juries 
acquir ſuck a one. Steh a caſe was that 
of Reid, who was lately tried before the 
criminal" court, for the crime of Jheep= 72 
2 This Reid, was A Poor man of 
* very ſuſpieious character. He was 


found with the exact number of ſhi 
in his poſſeſſion upon the. road — 


from the very farm from off which, they 
were ſtole, and he pretended not to bring 
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any proof whatever, that he had attain- 
ed the property of them 11 in any lawful 
way.” A council at that 1 * who likes 
th ding") himſelf u upon ſuch occa- 
Ron; Patronized the priſoner” 8 defence, 
and I notwithſtanding the cleareſt and moſt 


Tt 2 | politive 


(344) 
polithve evidence of all the facto whith 


Lhave mentioned, The jury acquitted 
b che priſoner.” Upon fo ſuange a vers 
diet pour lardſhips, members of that 
þigh court, I mean al] of you, who werd 
chen preſent) declared your opinions. ſe 
riatim, That this verdict was given in 
the 1 face of moſt * evidence. 
* was aid by 8 of x n ied 
{ That. A direct proof by. two, or ,more 
7 cle witneſſes, cannot be redargued 
l by a proof 0 of circumſtances not incon- 
F t ſiſtent with or excluſive of the, truth of 
7 "the allegiance maintained by the per- 
* ſons acc uſed.“ * iradily adn it the juſ- 
tice of this geheral propoſition, and to 
be 1 fare ſuch of your lordſhips as admit 
the credibility of. Sir John Stewart, and 
Mrs. Hewpit, x and, who, think, t that th ie 
| | whole | 


* 
» x + 


(325) 


Khold of the plaintiffs proof is net 10 
conſiſtent | with their: alledgeance, muſt 
apply the principle to the deciſion of this 
eaſe: but ſuch of us as think the plain- 
fs proof not compatible with their 


oaths; cannot give this Propoſition room 
here; it is impoſſible for us to do ſo. 285 
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lt has been admitted, that the mere ach 
Eriowledgments of parents was not ſuf- 


ficient for the defendant, but it was ſaid 


chat "he had the” habite and Tepute 9 of the 


country of hit birth. 'T ufdefſtand well 


the weight of the argument from Habite 


and repute, when” a child is born of a 


marriage in the county where his parents, 
his friends And his connections reſide; - 
or if 3 in a foreign © country where it ſhall 
appear, that his parents have eſtabliſhed 
de 4 connection. But what is the ha- 


bite 


. 
* 


(36) 
bitt and repute | contended fer hre 


3 Py friends and ab 
hours at Paris ? They had none ſuch 


chere, for they kept themſelves com 
'£ calcd. What then does it come out to 


CO @ *.. 


be? Not even the habite and repute. of 
the family where the birth happened (for 
no ſuch family has been found out). but 


1 ad 


ouly that of the family of Madame Mi- 


„ 


7 elle.” But who, of that family was 


ever to to queſtion the truth of the account 
given, by. 2 firange lady of her having 
1855 a child: And, is it poſſible, that 

any judge can lay wok W this as | 
being habite and 1 1 5 


55 When, after returning to Reime the 
ſame argument holds good, they came 
thee LR ſtrangers: who had no 
intereſt 


(997) 
intereſt whatever in the utter ity" 
den mould fuck nen 
doubt? bnoml. 10903 46 26105; bus 
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Mock Bas been fad of the danger of 
putting Britiſh people, who have rranſ- 


AA nd 


migrated to the eolonies abroad, to prove 
thei ir birth; but this alarming confide= 


1264 8 a 


ration does not rike in here, becauſe 


Sy ve SLE = © Bs - 


the habit and repute ariſes to them front 
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their reſt dence i in ſuch colonies, and | from 


31180 tf — $3 45 * 


the know wiedge of. their relations, their 


ALV 332 


friends and their. "neighbours founded 


upon that reſidence. But will this ape 
ply to the prefent cafe? Where the par- 
ties coneerned have, by their own deli = 


berate act, ſhut out the poly of any 
' Habit and, repute whatever L 
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deny or Gp in 3 
ation.” If this obſervation was trueg it 
would® ſtrike me in the very contrary 
Bent. | Suppbſe chat the late Duke of 
Hamilton ad taken up a fuſpition of 
this birth, L will not ſay whether action 
at his inſtance would have been fuſtained 
or not; but at any rate it was not rea · 
ſonable to expect, that when the Duke 
of Douglas did. not challenge the birth, 
the Duke. of Hamilton ſhould. On the 
other hand, to be ſure, the defendant 
birth, , Vet. 1 do not Ae at to bim 
that he did not do ſo, but 1 impute it to 
Sir Jahn and Lady Jane; that when they 
were repeatedly warned of the Hagrant . 
ſuſpicions, they did not take the com- 
mon and neceſſary methods of removing 
the 
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ſpicions, and ſecuring evidence of 
the bim. If this defendant had been 
generally received as the ſon of Lady 
Jane Douglas, there would have been no 
room for ſach an imputation ; but when, 
from the beginning, the birth was ſuſ- 
peted, not only by the Duke of Douglas, 
but by many others, the delay of bring- 
ing an action to have the matter cleared 
up, muſt be imputed, not to the plain- 
tiffs, but to Sir Jobn Stewart and * 
e Ez iotltennkt n 


Much has been ſaid on the part of the 
defendant, on account of the Tournelle 
proceſs, and the witneſſes examined by 
the Tournelle, inſtead of being omni 
exception majores, were ſaid to be 
0 n reputatione minores ;” theſe were 
Uu | too 


1330 | 
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ver Was Cs to ee 3 
inge, but I have too much liberality ever 
to reflect on the honour of ſo reſpectable 
a court as the parliament of Paris. Theſe 
witneſſes were ſubject to the juriſdiQtion 


of that high court, were examined ac: 
cording to law and rule; how then can 
ſuch teſtimonies be compared to thoſe of 
a ſlave under his maſter's rod? 

What were the grounds upon which 
all this prejudice was founded? They 
were theſe principally, that the. witneſſes 
were examined in private before the 
Tournelle ; and that they were thereby 
tied down to tell the ſame ftory again. 
i can have no idea, that the ſtrong opi- 


nion which I now. notice could be n 
ed 
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ed upon the witneſſes complying" with 
the law ef their country! How canthis 
infer any fuſpicion of falſe fwears 
ing? Or why, becauſe d witneſs is 
once fworn, ſhall his after evidence | 
upon oath be thereby difcredited. In 
England, witneſſes who have ſworn itt 
one court, are ſworn again in another. 
This is the caſe itt all jury-trials in that 
country, afid it is the caſe in this couns 
try too, where we have witneſſes exa- 
mined in the court of ſeſſion; though 
they had emitted their teftimony for- 
merly in that of the juſticiary. This is 
a thing that was never doubted of be- 
fore; it has occurred in this very cauſe, 
for there are ſeverals of the witneſſes 
who after having ſworn to eſtabliſh the 
defendant 8 propinquity upon his ſervice, 

. Uu 2 | have 
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have been again and again ee 
| 9 eee „ — dite 
«nt 003 * f 5y83 wif 
I rece lea, that: a was a 8 
when. this Tournelle proceſs; had well 
nigh obſtructed the courſe: of juſtice. 
Much outery was raiſed againſt it, both 
here and in another great houſe; and 
therefore it is not to be wondered at if 
there was ſome ſtrong ſpeeches made upon 
the , occaſion : but without propheſying, 
as my brother has, done, I-can ſay this, 
upon u the judgment « of the houſe of peers , 
itſelf, that that court, relaxed the ſeye- 
rity, of your loxdſhips judgment, and 
that the idea of the defendant, |: as to this 
Tournelle proceſs, was there treated with a 


contempt. If theſe Tournelle witneſſes, 
had been picked off the ſtreets of Paris, 


it : would } have. been a ſtrong thing i in- 
deed; 


— 
. - + GIL: 
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deed; but they all happened ( be un 
John have confeſſedly committed the in- 
ſpection of their conduct to- them. I 
muſt therefore, in order to have a co 
pleat view of this matter; find out the 
ſources of this alleged corruption, arid 
bribery, and ſlaviſh fear. I“ eannot be- 
lieve that the noble and honourable Yilat< 
dians of the duke of Hamilton would 


have either corrupted or doncuſſel che 
witneſſes. To me it is more difficult to 


believe, thit theſe perſons would thus 
wickedly conſpire againſt the young de- 
fendant, than' that Lady Jane and Sir 


John ſhould have conſpired together to 
bring in an impoſtor. No Jealouſy can 


be entertained of 'Mr. Andrew Stewart, 
who carried on the whole affair i in France. 


ar _ ets got an honourable tefti- 
| mony 


* 


{ 334 } 

mony from the bench. I hack that teſti» 
many as to his whole conduct in this 
cauſe ; and I do believe that the records 
of oourt cannot furniſn us with a more 


honourable inſtance of candour and 
openneſs than what he has ſhown in 
heſe proceedings. His character ſtood 


che ſcrutiny and examination of all his 


private, memorials and papers concerning 
his enquiries in France; a trial, which, 


it is believed, no agent ever underwent 
before. r 

[in what [ have further to day, I will 
not however rely much upon the Tour- 
nelle witneſſes, on account of the cla- 
mour which has been carried ſo ex- 
1 EY high againſt theſe proceedings. 
I would have inclined to have given my 
opinion upon one general view of the 


evidence 


” ; 
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* but becauſe all your lordſhipy 
have given the particular grounds of your 
opinions, I ſhall alſo give mine. The 
firſt thing which J take into my eonfide- 
ration is, the characters of Lady Jane 
and Sir John. I will not however go 
deep here, as I do own that this is a ſort 
of evidence which ſeldom weighs far 
with me, as People who are honeſt them- 
ſelves ſeldom ſuſpe& others. Several 
witneſſes have ſworn very favourably for 
Lady Jane upon this point of her cha- 
raQter ; but I do own, that I ſee ſo much 
Teal evidence of the falſehood and du- 
plicity of her character, that I cannot 
lay any ſtreſs upon theſe witneſſes o opi- 
nions. 
Her letters to Mrs. Carſe, wherein 
ſhe ſo much abuſes Mrs, Stewart for tell- 


ing 
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ing a thing which the herber knew to be 
truth, and the whole of her converſa- 
tion with Lady Catherine Wemyſs at Aix- 
a La- Chapelle, are extremely ſtrong upon 
this point, In all her letters to her 
friends in Scotland ſhe is Full of the 
greateſt zeal for the proteflant religion, 
and ſeems to be uneaſy till ſhe can get 
to Geneva, or ſome other place where 
ſhe might have the free exerciſe of it; 
while in the mean time ſhe goes into the 
very heart of France, where ſhe could 
have no opportunity at all of the exerciſe 


of her own religion. But above all, this 
falſehood and duplicity of conduct ap- 
pears in the forgery of the letters; in 
which, I think, Lady Jane was concerns 
ed alongſt with Sir John, 


7 Pd 
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But cu 35576 ? and with A motive - 


dia they agree to impoſe children on the 
world? I am at no loſs to ſee” theſe : the 
uſe immediately made of the children to 
get money from the Duke of Douglas, 
ſpeaks out the deſign; and it is moſt 
probable likewiſe, that Lady Jane be- 
lieved that the dignity and eſtate of 
Angus would undoubtedly deſcend upon 


her and her iſſue. As to the motives for 
this terrible action, [ do not believe they 


had the ſame views of the crime that 


your lordſhips Yue.” They might co- 


lour it over with public ſpirit, a deſire 
to keep up the family of Douglas, and a 
reſentment againſt the Duke of 1 
ton. 4 1 e 
Lady Jane was ay paſt the Oey 
of having children, according to the com- 
AX mon 
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Cary 

mon courſe of nature. This; therefore, 
ſhows that it was at leaſt an extraordi- 
nary thing. I therefore differ from one 
of your lordſhips, who, upon the ac- 


count of the hability to have children, 
thought there was nothing at all ſurpriſ- 
ing in Lady Jane's actually having chil- 

dren. And 1 do aver, that there is not | 
one woman in ten thouſand, yea not one 
in u twenty thouſand, who produces chil- 
dren at the age Lady Jane was, what- 
ever ſigns they may have of capability, 
I only mention] this, becauſe it ſhould 
have led us to be more attentive to the 
| particular circumſtances of the alledged | 
Pregnancy. 


As to the proof of the pregnancy, [ 
think it not ſatisfactory; it amounts to 


the appearance of pregnancy only : there 


1S 
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is a bull depoſed to by the witneſſes, but 
no evidence of her being actually and 
truly with child. The uncommon fize 
of Lady Jane's belly and breaſt, reſts 
on the evidence of Mrs, Hewit and Iſa- 
bel Walker ; neither of whom I believe. 
And as to what is ſwore, by the other 
witneſſes, and more particularly by Mrs. 
Hepburn of Keith, it goes no further 
than to prove certain external appear- 
ances. I therefore leave it here, and 
acknowled ge, that there were the exter- 
nal appearances of pregnancy. Shall 
I Hold theſe appearances then to be aſ- 
ſumed ? No, Shall I hold them to be 
real 7 No: but! Will enquire afterwards 
if we can have room upon the other 
proof, and ſo join the proof which 1 
have already treated of to that other 
Proof which may occur on the {ide of the 
| 1 x 2 defen- 
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defendant; but if from all circumſtances 
taken together, I can have no conviction 
at all of the birth, but quite the con- 


trary, then I muſt hold the pregnancy 
to have been aſſumed and falſe, ſuch as 
muſt precede - every eee of chil- 
dren. | 


- Having faid ſo much, I will conſider 
ſlightly the other circumſtances, the prin- 
cipal of which is their own conduct at 
Reims, Sir John and Lady Jane ha 


made a long and unſeaſonable journey from 
Alx-La-Chapelle to "Reims, under the 
pretence of her being to be there deliver- 
ed; and yet they loiter away there for 
the ſpace of a month, without making 
their purpoſe known to any perſon they 
were acquainted with at Reims, or even 
without ſo much as s once calling for the 


- 
4 > 


advice | 


( 

. advice of any phyſician or accoucheur; 
When at lait they {et off by themſelves 
for Parts, there 18 no mention made of 
getting any recommendations to the beſt 
aſſiſtance at Paris; although that has 
ſince been given as the pretence for their 
going chere. Not one letter from any 
perſon whatever, but that from Monſ. 
Mallifer. It is an amazing affair, never 
once to have mentioned to him their rea 
deſign in going to Paris; and that they 
ſhould have given Monſ. Mallifer a falſe 
account of that deſign. will not en- 
large upon the ſuſpicious circumſtance of 
their having left the maid- ſervants at 
Reims, becauſe this was owned by * 
of your lordſhips, who ſpoke on the other 
| ſide, to be a ſtrange and an unaccountable 
circumſtance. The fact, however, ſtands 
pacontraverted, and the only diſpute is : 


6 N pl 
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as, to the concluſi on which, it will "RY 
In all the proofs of partus ſuppgſitio, 
this of the actors dropping their com- 
mon attendants, has commonly occur: 

as a capital circumſtance. Sir John and 
Mrs rs. Hewit acknowledge the fact, and 
they ſaw the neceſſity of accounting for 
it; and they did accordingly give an ac- 
count of it which is falſe. Inſtead * 
their not having ſo much money as was 
ſufficient to tranſport their maids to Pa- 
ris, (and it would have only required. the 
trifling ſum of twelve ſhillings to do ſo) 
it is proved that they had plenty of mo- 


| ney to make them live eaſily, although 
perhaps not enough to ſupport Sir John 
Stewart in his diſſipated courſe of life, 
It was upon this point noticed, that the 
defendant i is not obliged to account for 
the conduct of his parents. arts 


This 


(343) 


10 This may be true in all common caſes, 
but not in thoſe of the laſt i importance to. 


the world, in which moſt, if not all men, 


agree in their notions of propriety of 


eonduct. As they travelled along in the 
ſtage- coach to Paris, chere win et- l 


leaſt obſervation made of her pregnancy, 
nor did ſhe ever diſcover the leaſt of that 
anxiety natural to a delicate lady, mak- 
ing ſo far a journey at ſo critical 2 period. 


There was ſurely no | motive to conceal 


her' pregnancy, if it was true. Yea, upon 


that ſuppoſition it was moſt natural to 
expect, that ſhe would have explained 
to the reſt of the company her motives 


for the journey to Paris, as they might 5 


(and no doubt were able to) have given 


her ſome advice as to her conduct there. 


Nature dictated this, and anxicty and 


honour 
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_ 
— likewiſe! Theſe) tireutſtanete 
xt , that the neceſſity of the appears : 
ahices of pregnancy, formerly aſſumed, J 
being now over, Lady r 
4 every _— as cloſe as the could. 


x; Upon the evening of the _ 3 

hey arrive at the houſe of Nonſ. Godo- 
fro: in Paris; a reſpectable houſe, and of 
all other lodgings the moſt adapted to 
the purpoſe of Lady Jane Douglas's deli- 
very, as they had come there ſpecially 
recommended by Monſ. Mallifer at 
Reims. Or if Lady Jane had thowght 
proper to quit that houſe before her de- 
livery, it was natural to have expected, 
that ſhe would have acquainted Mr. or 

| Madame Godofroi of this reſolution, and 


deſired their advice as to the proper 
place 


And it ſurely would have ne eee, 
too, ta have ſpoke ſomething to Mr. 
Godofroi about the Pierre La Marre, who 
was an abſolute ſtranger to Lady Jane; 
and who it is now ſaid had been ſpoke to 
before-hand to accompliſh the delivery, 
But inſtead of all this, there is no talk 
at Monf. Godofroi's, either of a preg- 
nancy or of a future delivery. There is 
not even the appearance of pregnancy 
here, about which we have heard ſo _—__ 
when at aa erth BE. 


4 


As to * Madame La Brune's, to 
which it is pretended they went, and 
where it is ſaid ſhe was delivered, upon 
the tenth of the month, was it not to 
have been expected that Sir John Stewart 
Souls have been able to give ſome ſatis- 

Yy factory 


TTY 
ry  acrount of this matter? But in- 
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J 8 if erer there wre ſuch a houſe, it is 
| nconceivable that at. has not ever 4 been | 
diſcovered. A train bf circumſiances.led 
10 ſach. a diſcovery ; ; the, appearance of 


ſtrangers, and more particularly Britaſh 
people of rank, muſt have attracted che 


attention of almoſt the whole little ſtreet 
in which the Madame La Brune 3 is ſaid 
os have lived. Aten J ee ©. IC. 

hen t to this we add Sir John I aote 
to Lady Schaw, and Mrs. Hewit's letter 
to the Duke of Douglas, in both of which 
not che houſe; of La Brunt, but that of 
Mithelles, is fixed: down for the-place of 
delivery, it is clear that all this ſtory 
about- the La Brune is a perfekt fiction. 
But what I think the ſtrongeſt part- of 
the proof of the falſhood of the delivery 


4 _ ES , 0 
SE] -<, E 4 — 18, 
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K "the many I etters wrote by Sit 85 0 
4 200 Mis. "Hewit, bearin ing dae the 10 
and the txth'of July, in which ders 
not the leaſt mention made of any thing 
Uke a delivery. Suppoſe the defendant's 
hy po ieſis Juſt, that theſe letters, bear- 
ing 8 date of the roth, were actually wrote 
— the gth, What then ? the letter of 
the eleventh fill remains, and Rrikes 
ſtrongly by itſelf, Will an after · correo- 
tion remove the difficulty ? No, it makes 
its worſe; ;. becauſe, if it Was a real birth, 
what, reaſon. could there | be of making 
any correction as to C the. day and 2 
the Jetter of the twenty-ſecond of July 

When to this we add: t hat all and 155 
ofitheir:letters, wrote from Paris to their 
friends: i in Germany and Britain, were 


falſely datad from Reims, is it poſſible 
1 to 


221 


( 
6 S conceive" haf th it < | 
dul nöt de © Steer "Wakht Moths 
abuſe? Aud indes s 10f g trait of lerlers 
Written by thei front Reis td Britain 
ach clearly, that this ofthe falſe dates 
Hs done or decken. "2" THEE or laying 
that the birth had Häppened 36 Raine 
makes the thing ſo much the worſe ; for 
thewhile ſtrain of theſe letters is te f 
tar friends, ſpecially thoſe in Britain, 
believe, that che delivery had achially 
Happened: at Reims: This appeara from 
Sir John. Stewart's. letter to the Egrb of 
n writtetvat Paris-upon;the-xoth 


Df of July ; and from 4riotherTettariof the. 
vöch of the ſame month, botk hin are 
allely dated from Reim. And when to 
Ag we add Lady jangvletter to lier bro- 
ike cle duke, not "only falfety dated 
Fein Rettns alter e 2 
Tu? $ but 


0 949. ) 

rein. the. ſoys,, that. < the had 
<-wome_ io remain there on account 
6. the cheapneſa e and the ſi⸗ 
lubrity of the air: can we think that 
all theſe circumſtances are of no import - 
dae in * proof of a en complicated 


* 2 » j 
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ebe Allo one nts omits circum- 
Aunee which affects me ſtrongly. in this 
enuſes and for which there has been 
gi no ſhadow of exeuſe; and chat is 
though the delivery is ſaid to have hap- 
pened upon the roth of July, yet no no- 
ticel is given of it by letters till the 2gd 
of that month. Try if you can find any 
excuſe for ſd ſtrange a proceeding! Can 
* take the burry; they were in as the 
leaſt excuſe; for this neglect? dp. they 
wall have been. 
M197 8 


ae fh 85 > Tri 
TON to all heir friends ſe jcyful au 
Sent as te birth of win. qi ltbarν 
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1 the 2 in Godoftois, I am 
| FR of opimon, that the "evidence 
a mt. ereof is conecluſive gain” the defen 
dant, notwithſtanding all that E. tvs 


1. ie clear that they all were 
che fourth of _ to the ee 


10 . „ this 
period, which, 8 
K 4 odds upon W 
* 0 ae ene M dame. 
obelle and others; of het family, they 
are are abundantly partial to the defendant; 3. 
and TEE this whole evidence gives ſuch a 
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5 : picture 
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Sed unden Lady: Jane up 


ber; geming to that houſe, as is utterly 


incredible upon the * tion of a recent 


delivery. 

me T eich fo l. 
Aaſtead of Lady, Jag s ** ho 
and ill as not to be able to go even qu 
abroad from Michelle's, (which - Mrs, 
Hewit has expreſsly depoſed) you have it 


eſtabliched by the moſt credible, teſtimo- 
nies that ſhe took two ſeparate jaunts 


{of 


was to: fee Verſailles,' What a picture 
does this give of the perjury committed 
by Mrs. Hewit and Sir John Stewartz 
and how well does it account for Lady 
Jane s never going once to ſee her poor, 
fickly, ſecond child! For is it credible, 
a while the was thus 10 jaunts at 
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daring: that time, and that one f theſe 
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As to the enlevements : ] deſiderated if 
there had been any ſuch thing as this 


proved to have been accompliſhed in the 
memory of man, and I find there is no 


proof of any ſuch ; and though I am by 
no means clear, that theſe enlevements 
are directly brought home to Sir John 
Stewart; yet, when we take the whole 
of theſe circumftances alongſt with the 
other evidence which I have formerly 
Rated, it conveys a belief to me, that 

theſe children were diſpoſed of to Sir 
John and Lady Jane. 


„„ to the new man-midwife, Louis, 
Pierre de Ia Mart : 1 muſt acknowledge, 


That when I conſidered this part of the 
evi» 


mn) 

endende, 1 dd not tHnhR rt the des 
fendant had been drove to the deſperate 
neceſſity of br up a different man- 
mid wife. It is not Poſſible to conſolidate 
theſs two perſons together: they are dif 
Ferent perſons clearly and totally, in age, 
In name; and country. The 'aceontit 
Which the defendant now gives of this 
matter is deſtroyed by the inkerent cir- 
eumſtances of Madame Garnier's oath, 
WHO I do believe to have been no more 


the nurſe to the ſeconid child, than . 
— la Mart was the acconcheur, | 


Vt r 4 * 1 1's — 
* 2 - * 


bel w „ o * a _ # thi 
conduct of the pretended parents them- 
ſelves, after the ſuppoſed delivery, 


It appears that they were very early 
informed of the ſuſpicions of the birth, 
Z 2 and 


( 354 ) 
and yet that they never took any prudent 
ſtep to remove them. All that they did 
| was to procure from Madam Tewis a de- 
claration of the appearance of pregnancy 
at its moſt fallible ſtate. 


1 As to che opinion ſaid to have been 
given to Lady Jane by Lord Pręſton- 
grange, that ſhe was not obliged to bring 
any proof of the birth, I do not believe 
the teſtimony of Iſabel Walker upon this 
point; and this becauſe. Sir John and 
Lady Jane's joint letter to Madam Tewis 
ſhews to me, that they wanted to have 
had a proof of the whole, if they had 
dared to go to Paris to ſeek it. 


As to the 3 of the letters, I think 
this part of the evidence ſhould by no 
means be treated like a Iuſus ingenii in 

this 


Faw} 


this high court. What a ſtrange view | 
of this cauſe is it, to ſuppoſe that theſe 
parties, when conſcious of a true birth, ; 
would have both (for Sir John and Lady 
Jane are clearly confederates) joined to 
ſupport that birth by forged and fabri- 
cated evidence; firſt thereby to impoſe 
upon the duke of Douglas, and thereafter 
upon all the world, by handing down. 
this falſe evidence to lateſt generations? 
See what deep wounds ſuch a thing may. 
have given to the law! and it is no ex- 
euſe for this, that Sir John may pretend 


he was only conveying to the judges by 
means of forgery what he knew to be 


true. For the whole evidence ſhows that 


there never were any original letters 
from which theſe could have been taken. 


It was ſaid, that though the defendant 


founds upon the acknowledgment of his 
22 2 parents, 
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| parents, yet that, as he does not reſt the 
whole of his plea upon this, the accounts | 
given by his parents cannot hurt him. But 

is it poſſible to maintain that there is any 
weight due to the evidence of a parent 
who has been guilty of ſuch repeated 
falſhocds, and who has in this very cauſe 
forged and uſed falſe evidence for the 
perverting of juſtice ? 


Lord ION BO DD © ſpoke 
| laſt upon this Cauſe to the 
following purpoſe. 


'A M not vain enough to think that any 
thing I can ſay in this debate can have 
the effect to alter the opinions given by 
any of your Lordſhips.; but yet, as I have 
a full conviction, that the defendant is 
really the ſon of Lady Jane Douglas, I 
think it incumbent on me upon this occa- 
ſion to give the reaſons of this my opinion 
at ſome length. 2 


The plaintiffs have now taken up a very 
different ground from what they at firſt 
maintained. At firſt the whole of their 
proof was ſaid to be founded, firſt, upon 

4 the 


(355) 
the books of Michelle; ſecondly, upon 
the age of the child brought to her houſe ; 
thirdly, upon there being no accoucheur 
in Paris in the year 1748, of the name of 
La Marre; and, fourthly, upon the ſuſ- 
picions in France at the time. Theſe were 
the capital circumſtances laid down in the 
plaintiffs original condeſcendence. But 
now we have got a new cauſe, and there 
is no veſtige remaining of the old one, 
This new cauſe is founded, firſt, on the 
conduct of the parties themſelves; ſe- 
condly, on the alledged alibi in the houſe 
of Godofroi ; and, thirdly, upon the en- 
levements. Upon this I would obſerve, 
that the changing of ground gives at no 
time a very favourable opinion of a cauſe, 
and that particularly in the preſent caſe, 
it ſhews that the plaintiffs themſelves had 
no 0 confidence | in Mr. Godofroi's evidence, 


when 


(359 ) 
when they at firſt placed the alibi. in the 
houſe of Michelle. Yet after all, there is 
no ſuch clear, plain, and convincing evi- 
dence brought as ſhould take wy a man's 
bicth-right from him. 


;\ There are Genet very material points 


of law which I will beg leave to notice, 
before I proceed to ſtate the evidence. 


And, firſt, as to the onus probandi. This 
the plaintiffs in their memorial lay wholly 
upon the defendant. This is indeed a moſt 
dangerous doctrine; and if this was law, 
no man whatever can ſay that he has a fate 


at all. The acknowledgement of the pa- 
rents, and the habite and repute, is the 


charter of every man's birth-right, Po- 


fitive evidence is confined to a very few 


facts, and in proportion as by length of 


time ſuch poſitive proof may be diminiſhed, 


the 
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the legal preſumption for filiation does en-; 
creaſe. But yet in the preſent caſe, this 
deferidant reſts not upom that legal pre- 
ſumption, but has brought both direct and 
circumſtantiate evidence of his birth t 
which being the caſe, he cannot be turned 
ont of poſſeſſion but by demonſtrative e evi- 
dence. I am here aware of the obſerva» 
tion made by obe of your Lordſhips, That 


licerally taken, there can be ſuch thing as 
a demonſtrative proof; but what I call de- 


monſtration muſt exclude the poſſibility 

of the thing's being otherwiſe, Yet I do 
not deny, that a circumſtantiate proof 

may be here admitted, but it muſt be ſuch 
2 one as is ſufficient to exclude the poſ- 
fibility of the real birth. Another point of 
law, is as to the habite and repute, It 
was ſaid, That there was no habite and re- 
— to a perſon borne i in a foreign” coun- 


try. 
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try. This appears to me to be a very 


dangerous miſtake. I cannot cotfing the 
babite and repute to the voice of the fa · 
mily, friends and relations at Home, fincg 
it may ariſe from the voice of friends, 
neighbours and acquaintances abroad. And 
in the caſe before us, it is clear there were 
no ſuſpicions heard of in France. Even the 
Plaintiffs own witneſſes, Madame Blenville | 
and Madame Michelle; are firong evis 
dences for the defendant; as to bis habitg 


and repute there, 


The next point of law which falls to bo 
treated of is, That of the acknowledgement 
of the parents, It has been faid, That 
this muſt go for nothing, becauſs Sir 
John Stewart has prevaricated, ot told 
falſchoods upon oath, But this is con- 
fopnding the teſtimony of Sir John with 


Aaa the 


£ ends 
be hardo indeed if a mad, brought to. be 
examined, in court in the ſituation. Sir 
John. then Was, hound, by miſtakes, or 
even by telling falſghoods, Ceprive,. his 
real fon: of - his bieth· right. Sir. Jahn“ Ip 
declaration, was obtained by ſurprize from 
your, Lotdſhips, and he was under a fit 
of ſickneſs when he Was brought to be 
examined before you. But even ſuppoſing 
your Lordſhips ſhould. give all the weight 
to this plea of the plaintiffs; which they 
deſire, what does it amount to? Only to 
a few. miſtakes; in; his deſeription -of «the 
Pier. La. Marte. The miſtake about his 
being a Walloon. is trivial; it is joſt as 
if we ſhould call, i man on the offer: 
ſide of the water of, Tay a Perileman. 
| But t ſugely the uſe made of this and 
of other. ach miſtal akes cannot deſtroy 
Doctor 


the aQ of his ackpowledgement 
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Doctor Menager's refttin , nor "that of 
"RH o-, t e ting 4 


e > 9 707 544 Hy. 


But even a ſoppoſe, i that Vie 55 — had 


been, willingly perjured, - _ what then? 
Would his perjury he have a | ironger, effect 
againſt the defendant than. that of any 
other witneſs? And yet it is certain, that 
though a third perſon, who was a witneſs, 
had perjured: himſelf upon the fide .of 
the defendant, it would have had no ef- 


eden al upon! bis general plea. 


J 
* 1 * 


The next queſtion in point of law, i is, 
What are to be the effects of the delay on 

| the part of the Plaine if in bringing this 
action? ' ir both the Duke of Hamil- 
ton and Sir Hugh Dalrymple might have 
brought their action immediately upon 
we birth of this defendant.” And as they 
4 „% 


Aid not do ſo thay a e ef e@ of ibis ala 
will at leaſt he to receive: good evidence 
for the defendants, ſuch as that of Mar 
flame gewis and E Cu, who are now 
dead themſclyes, . bot whoſe, evidences 

Rand reported upon oath by orberg. This 
18 eruel caſe indeed! When the defen- 
dant Was a poor. man the plaintiffs never 
ard 0 en bis Ws = 


es the cliate of Dovglts/ The plats 
tiffs complain, that by the lateneſs of this 
action they have loſt proof, but hom 
then Abi imputet, and upon this account it 
is hot now incurnbeht oon the defen- 
dant to Ming any K at al in "this 

18e oi 25 . 1015 tit a 
rae 
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"The plaintifs þ vary 7 0 to „ diſqualify 
f of the witoelies, * being accomplices 


in 
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ja this alleged impoſtore/z but this they 
Cannot be allowed to do: and indeed if 
this was law, w. ho'coyld ſtand againſt it? 
The plaintiffs might as / caſily have ex- 
tended the ſame charge of accomplices 
againſt the La Brune and la Marre, in 
order to have prevented them from being 
now alive," and found out, as throw out 
the charge againſt Mrs. Hewit and Ifabel 
Walker. | What reaſon” can there be for 


diſqualifying Mrs. Hewet and Iſabel Wal- 
Hah, Fen: Being: credible wines; Rs 


++ 3 / 


them ? i "News of 3 5 abs al. 
leſt : appepratce « of guilt upon any of. their 
examinations. As to Ifabel Walker, the 
was a perfect model for a witneſs. It has 
bern alledged that this *witneſs is not cre- 
hs becauſe in her laſt examination in 

preſence, 


ration or — abo gh 


ſhe Had the whole of the proofs in her 
ecuſtody. But it is to be remarked, that 
people who have ſomething to do, will 
ſeldom dip into ſuch large volumes as 
"thoſe now w under ole conſideritiot 50 . 


hn. 
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"Mrs. Hewit bas i Müde fakes into many 
miſtakes } in her evidence, but theſe in- 
ſtead of proving the impoſture, prove 
againſt it; for upon the ſuppoſition of an 


impoſture ſhe would have been much 
better prepared to have told her tale. In 
one of her letters to Tfabel Walker, Mrs. 


Hewit recites the whole circumſtances of the 
affair. What could be the z/e or intention of 


wit letter, upon che ſappoſition of their both 
being 


* ; ” ; a . 
„ 3 F — k 
: ko * 


being accopliees together? Upon ſuch a 
ſuppoſition this conduct betwixt the twa 
is abſolutely incredible. Much has been 
ig. of the preſumption, of fraud | ariſing. 
from Mrs, Hewit's correcting the; dates 
of ſomg of her letters to Iſabel Walker; 1 
but it may be aſked, What sould be the | 
uſe of this to Iſabel Walker, her own ac- 
complice? Indeed the ſtile and manner of 
the whole of Mrs. Hewit's letters is ſo 
vnaffected and natural, that it goes very 
far to perſuade one of- the truth of the 
birth. But whatever miſtakes Mrs. Hewit 
may have fallen into, is it not abſolutely | 


certain, that after ſo. long a a time moſt wit- 
neſſes would have done the fame? If the 
La Brune had been found out and had 
been examined as a witneſs, and had fallen 
into miſtakes, then the plaintiffs would 


have pleaded that ſhe was perjured likewiſe, | 
But 


7 


WEE 

But in fact the witneſſes concur in every 
material circumſtance, which i is enough; 
and therefore though they may have 
| diſagreed in the minutiæ of their evi- 
dence; they are not upon that account 
the leſs credible. It has been ſaid, that 
Mes. Hewit i is perjured , becauſe ſhe ſwears, 
That Lady. Jane never went from Ma- 
dame Michelle's houſe upon a jaunt to 
Verſailles. But I muſt. obſerve, that wo 
have only, in appoſition to Mrs. Hewit, 
on this point, the ſingle teſtimony of Ma- 
dame Blenville, who it is not at all im- 
praheble, has dow here i in a vie **. 
ſell, £3 Nw Eg aa 3 


A 1 


wy come now to — the: defendant's 
evidence; which is partly ds and e 
circumſtantiate. | 5 


To diſtioguiſh evidence from ſuſpicions | 
is our chief buſineſs in the preſent cauſe, 
And 


N. 

bewirt ry ame — and a common 
man. The latter haſtily takes up his fuſs 
picions, and from them as haſtily draws 
his concluſions. And if judges ſhall leave 
the open. road of evidence, and hunt after 
faſpicions, who can rand. before them? 
Many argurnents have been drawn from the 


conduct of the defendant's parents, but. 
there is a great danger leaſt we ſhould be 


<SI< +3 


— cd ing The 
UNA 0 of bis b Parese ation 
ſome of the moſt ſaſpicious parts of their 
alledged conduct has been happily! ac 
counted for; ſuch as that of the ſtrbng 
fact ( ſeemingly fraudulent) of their havs 
ing dropt their French man- ſetvant ut 
Liege. There is another inſtance, wherd- 
in the” plaintiffs themſelves muſt confeſs 
3 Err 
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hy wett wMiüaken, in Judi def the 
cbndutt of Sir John. It was By the plan- 
tiffs averred, that Sir John, who was then 
commonly called, Colonel Stewart, had 
been ſeveral days! in Paris, under a ſeigned 
— th whereas it it now comes out, that the 
perſon they thought was Sir John, 'was "was 
teally Colonel Stewart of Ardſhiel. "Tt 
has been ſaid, why did they not enquite 
Alter the Pier La Marre: but here it is tb 
Be obſerved that they did not get the fe- 
kor of cheir letter, containing Madame 
Tewig' declaration as to the*pregnatity, D 
until aſter the death of Lady Jane.” And 
for their having not gone ſooner in queſt 
fd Marre, many ſubſtantial'reaſons may 
be given. Sir John was, for two or three 

in priſon in England; and Lady 
Jane remained undet the greateſt poverty, 
| * with affronts apes 
| LES 8 8448 of 


* - 
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of. every Kind, But it bas been ſaid, * 
did they forge letters to ſupply the want of 


x 


1 a MN 1 1 2 : ' * 21 
rale r anc we mer. bor ay: 


| md A18% 701 {9c $6 ; 10 0 
Theſe letters can with no. > propriety 
£39 Jt 4? 31 be 7 3 1 


ſaid to be forged evidence, becauſe * 
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were never uſed. Mrs. 2 Me zies (upon. 
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whoſe teſtimony the plaintiff affirm, ft, 
Lady Jane knew of the forgery, and that 

it was theſe very letters, which the Wag to 

carry and to ſhew to her brother) is a very 
ſuſpicious exidence ; and plehough ſhe WO 

above. all exception, it does not appear 

from what Lady Jane ſaid to her, that ĩt | 

was any of of the four letters then ſaid to be 

forged, "which * n that time: abe 

pocket. GW wo? .o& add 2 Non 


1 f * "Fa. 
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forgerys dam it is a very bungled-one in- 


daed, It ig-elber, that theſe letters ſald"'66 
have been forged were 0 may coftes 
: form originals” "This 3  appea pears b y a variciy 


of pa oP et,hHoomwat Hor" 
0 jarticulars, — eſpecially from the mif- 
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hcing of ſeveral | words, which eus th at 
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the — WO wrote them had copied 
Ben D s QCP ER 100 218 
them f 2 others ne for 12 ne. © 
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©F come nom 4 malle a few general 
—_— e the cauſe. | Upon if th 
ſuppoſition an impbſture, the 5 al 
for the r was by dach too early. 
Again, the leaving of the maids ar Reims 
is to me a procf thee there was no fraud 
| atall it the matter. Theſe n mak ds were 


n He 


both, according to the plaintiffs plea | ac» 
Dns © 


complices, why not then carry them 
alongft with them 10 Fats? 'Why two 
welke more, * fivearh mma ar 
n > actual 
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atnalidelivery, would have put it beyond 
doubts; This was not acting the part 
compleatly. In the fame light I view all 
the imprudencies on the part of Sir Jobn. 
Upon the ſuppoſition of an impoſture, he 


would have, been exact and pointed as 


to the very b. bour where the birth was, and 
his not having been ſo exact and uniform, | 
can be accounted for upon no other ſup- 
poſition | but that of innocence. Again, 


had there really been no impoſture in the 


caſe, it Was neceſſary for the accom pliſh- 
ment of f it to have wrote ther friends im- 
mediately a after the birth, 
- Noch _ aht bes len laid upon Sir 
John Stewart” s note to Mr. Napier, where, 
is the tendency of this is to ſhew there 
Way n  impoſtare at all. ** you bold it 
ceſſarily 


[TY 


ehe fuppoſo planz,and if aer. ee 
Plan, Jt n den Fc —_ 98 to R 
upon. a certain hou vg. 026, 6 ſcene of, 
pr Ap — Tha Pace ad 
hop * Sir John never can be ſup-. 
poſed to have forgor ; of if he 125 ; 9 0 
ſuppoſed to have aQually, forgot i it, th Pane, 
mediate danger of a detection would have e 
readily prevented him from n fring 


the ſcene of delivery to have been is a 
{191 


publ. e-bouſe | like that of Mickell 3 
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But it pas — fla Sir John Stewart, 
3 yd lt 

a nerwards corrected this note, when he 
3 211, 10 200 W 25585 

found © out that there had been enquiries 
31181 1 4 * the 


made after Michelle's houſe, and the time 


oo 


of this correction is s ſaid to have been Heer 
Mrs. Napier received 9, ante from 


4a ef Y wg? 


bes pies. upo onthe fifth of, Avguſb 
Dino. 1756. 


(250 | 


e758! "Bi in fer Lady Fr Francis Stewatrs 
letter is ool ly dated” AIR La Cha hs 150 ; 
ofth of Kor guf „ and {6 « ould not | reach 1 
Pdinbi ih 18 ourſe of p poſt till the mid. | 
dla of Sep tem gd which' time. "Sie 
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2 18 78 7 : i 
John 8 tewart 1 corrected the miſtake as 
| Sr Jer, N r tee 5 11 late 
to it e e houſe of Michelle $ being the er 
OW ses Barr 
of delivery. . 
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Much has been f ſaid about the non- 


een 


. exiſtence of the Madame La Brune, where- | 


as I confeſs it is moſt Clearly proved to 


1 7 Ai! 118 Diet (3. 18 
the oath of Doctor Menager, that 
ll xt how 0 510 | 

there was one of this name, who, was. 

very intimate with the Pier Ia Marre. 


: JOE 


SHE however has not been bound out; in 


the bolts of nature the m may be dead as 
well as her daugliter by her looſe \ way of 
living.” There has bowever been diſcover- 


ed adam La Brune living in tlie Rue 


dz Dominic, 


* 


eden toll adiy thing of the matter. Much 
has been ſaid on the general don .of | 


proper for her to. go to 


; 3 Much bas deen faid about their. defir- 
4 their letters to be dircdted for Cr 1 


— 
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bad left their RY Mauch hay hoon fa 
about probability and improbability in this 
cauſe; but ſure I am, that the plaintiffs 

count of the impoſture is of all other 
things the moſt improbable. It was ſurely 
highly improbable, that Lady Jane, who 
(it'is proved) had the capability of haying 
children, ſhould bring in two beggars brate 
who might cut out her own eventual. 
iſue: {it was ſurely highly improbable too, 
that they he ald ſuppoſe two at one time, 
end thereby lay themſelves to ſo great a 
| danger of detection. But jt has truely 
happened, that the proof found out as tq 
me nurſe of the youngeſt child, has ſup- 


non the birth. of the eldeſt. 
Cee 


But 
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+» Rat;to.procecd;upop. the; glaingifis csc. 
danaeh the, matter; they, when they haf, 


only, goe child procured 8996, 9% hh; 
| they had two, and of the one they had 


not got, they give infallible marks fixteen 
months before they brought him to Reiins, 
and. when he arrives there he. i is ray 
Te of Lady Jani. ee 1 
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110 this all polite "then, upon A p. 
poſition of an impoſture ? But ſtill far- 
ther, What: was the method they took to 
| accompliſh this ſuppoſition ? They, take 

8.ſpecial-recommentlation to-the houſe of 
Godofroi, and yet they have the day of 
delivery to be one of thoſe days they were 
actually reſiding with him. This is in- 
deed incredible, and therefore it would 
appear, that Mon. Anjou. the plaintiffs 
reuter in bis memorial, lays, that. they 
92 SEO went 


Py 22 2 7 
—ů houſe, and that" they 
did not leave that houſe ſo very ſoon as 
within' eight days alter the pretended deli- 


DEC ” 1115 
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4 Nach has been ſaid about Lady Jane's 


having, concealed her pregnancy, from ſome 
perſons, by wearing a particular dreſs, but 
this was unnatural and meanleſs upon the. 


ſuppoſition of Pl fraud ; but upon the ſup- 
Poſition; of her being. really with child; it 
may be accounted, for by one of theſe two 
ways, either from her baſhfulneſs, or from 
her deſire to conceal the marriage. The 
plaintiffs have ſaid, That Sir John and 
Lady Jane concealed their going to Paris; 
whereas on the contrary, they told it to 
every body; to Mr. MLean and Mac- 
kenzie; and ſtill more, they went thither 
in ene public Voiture. Iſabel Walker and 

CEES Effy 


— — I 


| tw) 
1 

proved hat Lady Jane treated them very 
In afterwards; and that ſhe actually turned 
off Eff Caw from her ſervice. ''Upbn' the 
uppofition bf an impoſture, Bir John and 
Lady Jane muſt have been expert TIEN 
erites indeed, and of this there is a teur 
ple ir the isry of the beggir'al 
| ſta nds related by Mir, Thy 
Ki of Kejth jn her oath; is 2ngid 
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upon 90 one 6ecah 
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Sir John Stey 


den ever chan 0 ed his name; ; he did not 
| run for it after be had ftole the 'childr 


7 (JF 


9 290 


in Paris, but ic al et doing lo, goes 
back to Reims, where they reſt de fixteen 


91410 SS, 1 tRITY 


months, and. then return again to Fart 
U 85 f 750 1 
Fithoy . fear o dread, | 


Heri in the fraud; but 1 5 


bonkesMogatdas I, am; Seng 9 E 

will, diſtinguiſh his parole rte | 70 | 
that of his books, and hope to convince 
Jour: Jordfhips,. that he is, not worthy 


of, credit. In the firſt place then, I ſay 


appears, that Mr; Godofroi Was in- 
Biruied, to give evidenee. It was-other+ 
rays pc ble for him to apply che 
blank article in his book to Sir John 
Stewart without knowing theſe two 
1 5 Firſt, that Sir John Stewart was 
the "ESPN an that arrived. at bis'houfe 

upon th the fourth of July, and 2dly, He 
W 8 J rod, that Sr Jobn tene 
art aQual y 2 a third perſon ith him. 
his man Godofroi, actually forgets his 


Tul n 
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own hand x writing, and he ſays, that it 
was that of his wife, Upon his firſt 
Xv 


\? 
02 : 
ot 9 py 
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examination, he actually ee untlhe 
hadi tg books, though. it; afterwards 


comes gut, that he kept two. But then 
when he goes to his livre, Jogeur, he 


finds no third perſon there; 3 therefore it 
is clear, t that he muſt have been informed 
by ſome other perſon, or other, that Sir 
| John Stewart had two other perſons 
alongſt with himſelf. 2dly, I fay that 
Mr. Godofroi has varied in his tale; and 


for the proof of this, J appeal to 0 


expoſe de faits, kept by Monſ. D' 


zdly. I fay that Mr. Godofroi has ti ö 
falſely, in fo far as he ſwears that his. 
books contained the names of all the 
perſons who came | to his bouſe. | Mi- 
chelle's ; books were at firſt J ftrovgly, | 
founded on by the plaintiffs ; and to 
make theſe books appear accurate and 
exact, Monſ. Duriffeau ſeems | to have 


perju jured d himſelft. 
3105 7 I do 


' 
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Ido ſuſpect many bad pradtices with 
theſe withelſes in Paris, by whom theſe 
practices were carried on; I am not co 
cerned to enquire, but 1 have lo. bad an an 
opinion of the plaintiffs proof, that al. 
chough they had proved twice as much, 
1 would have N no fort of "regard 
m__ OO ary i 
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0 5. to Mr. Godofroi's tools? Wald! 
ſelves,” they are far from being accurate 
or exact as he depoſed they were, for the 
defendant has cl learly Proved, that there 
are many names entered i in his livre Du | 
Dupeiiſe, which are not to be found in 
his his livre Logeur, and that there are fix a 
at leaft, in his livre Logeur, that are not 
inferted! in his liure Du Dupenſe; ; par- 
ticularly one Mon. De Saraſſin is entered 
into the book of « expence, eighteen days 
N before 
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rhiat che oldeſt comntil for the pliiiitifs, 
in His pleadings only utged tem as cir- 
cüniſtäncks. As to Migrion's child, Bing 

of the witneſſes ſay, that it was ks 


months old at the time of its being taken 


away. And as to Sant ys child,' neicher 


the deſcriptian of the perſons, nor tho 
e ee en They S wart, 1 10 


1 will now aun der e 
eumſtances bf the defendant's proof of 


tlie pregnaticy as well as the actual de» 


very. None of your lordſhips have 
. denied, that there were the appearances 
of pregnancy ; and that they were natu- 


ral I think is clearly proved, Mrs. Hep- 
burn 


( 385) 


4 
4 


„ "dog 


burn of Keith muſt be perjured with hehe 

reſt; if the pregnancy was not real. In- 
the condition Lady Jane was when Mrs. 
Hepburn came into her room, ſhe muſt. 


have obſerved every thing about her. 


71 
inne Fi 


1h, eee in, 


This: proof of the pregnancy is Is con- 
firmed by a proof of her capacity, to 
have children, andof miſcarriages. af ter- 


warde. And. becauſe there are a few con- 
traditions, attending theſe miſcarriages, 


will we therefore {ay there were none ? 
Upon this point of fact, the witneſſes 
cannot be, miſtaken, although perjure ed 
they may be. When to all this, we add 
che appearance of her reccnvalgſer 
upon their going to Michelle's; and * 
we compare the depoſitions of Madame 
Michelle and Madame Blenville with 


WEE» 


Dd d at 


* an 42 
43 


thoſe of the witneſſes who ſaw Lady Ja ane 


( 386 ) 
at Aix, Leige and other places, it is 
clear, that ſome what muſt have happened, i 
and what it could be but a real delivery | 
cannot wy wee . 


As to the 8 of Dr. Mia 
the ſtory told to him by Pierre La Marre, 


: of his having delivered a foreign lady of 


twins, exactly correſponds to the deli- 
very of Lady Fane Douglas. Menager's 


teſtimony ſtands uncontradicted by any 
one witneſs. Some of your Lordſhips 

- hinted, that Menager was not to be 
believed, becauſe he ſaid, that La Marre 
gave lectures upon midwifery; but his 
oven brother Francois La Marre ſays the 
ſame thing. If Menager is perjured, 


he muſt have been corrupted. Then, 


who was it that corrupted him, who of 
5 — Britiſh agents was likely to corrupt 8 


him? 


3 


( 387 ) 
him? In what he has ſaid, he was ſup- 
ported by Giles, as the converſation be- 
twixt Giles and him, ſtands confirmed 
by Monſ. Moreau; although Mr. Giles 
was afterwards pleaſed to deny upon oath 
what he had formerly ſaid. | 


Madame Garnier the nurſe, by the 
| whole of the accounts ſhe gives, eſta- 
bliſhes beyond doubt, that the conver- 
fation which La Marre had with Doctor 
 Menager about the youngeſt of the twins 
which he had under his care, does really 
relate to the youngeſt child of Lady jane 
Douglas. In ſhort, this is the moſt 
eoncluſive circumſtantiate evidence that 
ever was. 


It is of the eſſence of a circumſtantiate 
evidence, that the different witneſſes 


D d d 2 ſhould 
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ſhould. fwear to different fadts,/ Which 
though independant" of each other, all 
tend to the ſame point. Such a chain 


of evidence as the one now before us 


could not have been formed by chance. 
And if Dr. Menager and Madame Gar- 
nier had been corrupted, each of them 
would have ſaid much more. 

This not only ſhows the high proba- 
bility of the defendant's alledgeance, 
but alſo the high improbability of the 


plaintiffs, ſtory, Sir John names La 


Marre as being the accoucheur from the 
very beginning: The Plaintiffs denied 
the exiſtence of ſuch. a one; but now he 
is found to have actually been a prac- 
tiling accoucheur in Paris in the 1748, 
and to have had converſations with his 
brethren of the profeſſion about his hay», 
| ing 
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ing delivered 1— TERS of an ad- 


Sir div * Lady Jigs PR told, 
that they had left their youngeſt ſon 
under his charge ſomewhere in the neigh- 
bourhood of Paris. Lady Jane named 
Menielmontaine as the place the child 
was left at. Madame Rutlidge ſays, 
that Lady Jane named the place, _ 
the has — the name. 


Are all theſe things chen poſſible upon 
the ſuppoſition of an inipoſture ? I wiſh 
that the plaintiffs had here given us a 
calculation- of chances upon all theſe 
wonderful circumſtances. For if all theſe 
particulars be true, as I have no doubt 
they are, then Sir John's contradictions 
and fal ſehoods are of no importance. 

Upon 


— 


fendant's birth. e ne "vE 


e A 
* the whole, his Tordfhip dcklated. 


that he had not even a ſuſpicion remain- K. 
ing in his mind of the truth of the de- 


3 The whole fifteen Judges having thus 
given their opinions, and the court being 


. equally divided upon this important 


queſtion, the Lord Preſident proceeded 


to ſtate the vote, Suſſain or repell the rea- 


ſons of reduction? And it carried by his 
lordſhip's caſting voice, Sus TAT N. And 
then the judgment of the court was wrote 


out in the following words, The Lords 
1 having conſidered the ſtate of tlie 


4 proceſs, the writs produced, and 


e teſtimonies of the witneſſes adduced, 
and heard parties procurators thereon ; 
« and having adviſed the ſame with the 


„ memorials, 


IEP: 
+: fag | ay 


* ome 24 obleryations, and other 


N e papers n in by each party, they 
« ſi Main the reaſo is of reduction, and 


10 


&© reduce, decern and declare accord- 
— L 
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mM the Plaintiffs, For the Defendant, 
The Lord Fb Lord STRICHEN. 
1 Lord Karims, 
Lord ALEMORE.,  , Lord AucHiNLEck, 
ELLIoCK. 3 | Lord Cors rox. 


Lord SToxrIELD. 5 Lord PrrrouR. 
Lotd Kenner. ' © © Lord Garpensrow. 


Lord Harss; 3: F Lord Monzoppo. 
Log Jen ux. 
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